IN THE HIGH COURT OF KARNATAKA AT BENGALURL

DATED THIS THE 12™ DAY OF NOVEMBER. 2020
BEFORE
THE HON’BLE MR.JUSTICE JOHN MICHAEL CURNHA

CRL. RP. NQ.623/2020

BETWEEN
ZOOMCAR INDIA PVT. LTD.,
ENZYME BUSINESS CENTRE,
#4, DOMLUR SERVICE ROAD,
15T STAGE, DOMLUR,
BENGALURU - 560071
REPRESENTED BY ITS EMPLOYEE &
SPA HOLDER: SRI SOPINATH.D
... PETITIONER
(BY SRI SAGAR.G.NAHAR, ADV.)

AND
STATE OF KARNATAKA
REP BY KORAMANGALA P.S.
NO.8/#4, 20™ MAIN ROAD,
6'" BLOCK, KORAMANGALA,
BENGALURU - 580095.
... RESPONDENT
(BY SRI P.THEJESH, HCGP.)

THIS CRL.RP IS FILED U/S.397 R/W 401 CR.P.C PRAYING
17O SET ASIDE THE IMPUGNED ORDER DATED 14.01.2020 ON
THE FILE OF THE XXXIII ADDITIONAL CITY CIVIL AND
SESSIONS JUDGE AND SPL. JUDGE (NDPS) BENGALURU CITY IN
SPi..C.NO.1442/2019 AND CONSEQUENTLY ALLOW THE
APPLICATION UNDER SECTION 451 AND 457 OF THE CODE OF
CRIMINAL PROCEDURE CODE FILED BY THE PETITIONER.

THIS CRL.R.P COMING ON FOR ‘ADMISSION’, THIS DAY
THE COURT MADE THE FOLLOWING:



ORDER

Heard learned counsel for the petitioner and the iearned

High Court Govt. Pleader on behalf of respcndent-State.

2. The petitioner is aggrieveda by the order passed by the
XXIII Addl. City Civil and Sessioris Judge and Snecial Judge
(NDPS), Bengaluru rejecting the application filed by the
petitioner under Secction 451 read with Section 457 of Criminal

Procedure Code for release of vehicle belonging to the petitioner.

3. Undisputedly, tine vehicle belonging to the petitioner, was
seized from the possession cf the accused in Crime No0.257/2019
of Koramangaia Folice Station for the offence punishable under
Section 20(b) of NDPS Act. According to the prosecution, the
accused was driving the said vehicle which contained the

contraband.

4. The contention of the petitioner is that the vehicle in
guestion was let out on self-drive rental basis. In proof thereof,
the petitioner has produced the booking details Annexure-E

which disclose that the involved car was taken on hire by the



accused on 27.05.2019 for a term ending with 31.05.2022. The
vehicle came to be seized on 16.08.2019. The petitiorier has
also produced the copy of the "ZAP Subscription”™ which contains
the terms of use. It is stated that thie terms and conditions of
the said subscription has been agreed onlirie by the accused and
in terms thereof the venicle was taken hy the accused for his

personal use.

5. The trial court considering tiie RC, tax paid receipt, permit
and Form No.47 ihas held that the petitioner is the owner of the
said vehicle. However, the anplication filed by the petitioner has
been rejected on the ground that the said vehicle is necessary
for identirication during the trial and that vehicle is liable for
confiscation. Both these reasons in my view cannot be justified
for denying the interim custody of the vehicle to the petitioner
who is entitled to the possession there of being the lawful owner
thereof. The records do not indicate, nor is the case of the
prosecution that the alleged offence has taken place with the
connivance or knowledge of the petitioner. There being no such

allegations and there being no bar under NDPS Act for release of



the seized vehicle to the interim custody of the owner, in my
view, the petitioner is entitled for the interim custody of the
involved vehicle. In that view of the matter, the impugned order

is liable to be set-aside.

Accordingly, the petition is aliowad. The impugned order
dated 14.01.2020 is set-aside. The application filed by the

petitioner is allowed.

The trial court is directed to release the seized vehicle
bearing No.KA51 AC74¢3 to the interim custody of the petitioner
on obtaining an indemmnity band and two sureties in a sum equal
to the registerad vaiue of the vehicle and subject to the usual
condition to ibe incorpciated by the trial court and also subject to
the prcducticn of the said vehicle in the same condition as and

when called fer by the trial court.

Sd/-
JUDGE

Chs
CT-HR
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By Order dated 12.11.2020, the revision petition filed by the
petitioner under sections 397 read with 401 of Cr.P.C., was
allowed and the impugned order dated 14.01.2020 passed
by the XXXIII Additional City Civil and Sessions Judge and
Special Judge (NDPS), Bengaluru city in
Spl.C.C.N0.1442/2019 was set aside and the trial Court was
directed to release the seized vehicle bearing
No.KA.51.AC.7463 to the interim custody of the petitioner
on obtaining an indemnity bond and two sureties in a sum
equal to the registered value of the vehicle.

2. After disposal of the said revision petition, learned HCGP
has filed the above application (I.A.No.1/2020) under section
482 of Cr.P.C., seeking to recall the order dated 12.11.2020,
on the ground that section 52A of the Narcotic Drugs and
Psychotropic Substances Act, 1985 (hereinafter referred to
as the “NDPS Act” for brevity) and the notification issued
by the Central Government in the year 2015 were not
produced before the Hon’ble Court and the arguments were
not canvassed on the position of law with respect to
section 52A of the NDPS Act and the notification issued by
the Central Government empowering the Drug Disposal
Committee to dispose of the seized narcotic drugs,
psychotropic substances and conveyances under the NDPS
Act.

3. Learned counsel for the revision petitioner has opposed
the application putting forth the plea that in view of the bar
contained under section 362 of Cr.P.C., this Court has no
power to review or recall the order except to correct a
clerical or arithmetic error. In support of this submission,
learned counsel for the revision petitioner / claimant has
placed reliance on the decision of the Hon’ble Apex Court
in the case of STATE OF KERALA vs. M.M.MANIKANTAN
NAIR, in (2001) 4 SCC 752; RAM LAL vs. STATE OF
RAJASTHAN, (2001) 1 SCC 175; and Smt.SOORAJ DEVI vs.
PYARE LAL & Another, (1981) 1 SCC 500.
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4. Learned HCGP has placed reliance on the decision of the
Hon’ble Apex Court in NEW INDIA ASSURANCE Co. Ltd.,
vs. KRISHNA KUMAR PANDEY, 2019 SCC OnLine SC 1786,
with reference to para 11 thereof, which reads as under:-

“11. But the above contention of the learned Senior Counsel
for the respondent is fallacious for two reasons. The first is
that Section 362 of the Code is expressly subjected to
“what is otherwise provided by the Code or by any other
law for the time being in force.” Though this Court pointed
out in Davinder Pal Singh (supra) that the exceptions
carved out in Section 362 of the Code would apply only to
those provisions where the Court has been expressly
authorized either by the Code or by any other law but not to
the inherent power of the Court, this Court nevertheless
held that the inherent power of the Court under Section 482
Cr.P.C is saved, where an order has been passed by the
criminal Court, which is required to be set aside to secure
the ends of justice, or where the proceeding amounts to
abuse of the process of Court. In paragraph 46 in particular,
this Court held in Davinder Pal Singh as follows:

“46. If a judgment has been pronounced without jurisdiction
or in violation of principles of natural justice or where the
order has been pronounced without giving an opportunity
of being heard to a party affected by it or where an order
was obtained by abuse of the process of court which would
really amount to its being without jurisdiction, inherent
powers can be exercised to recall such order for the reason
that in such an eventuality the order becomes a nullity and
the provisions of Section 362 Cr.P.C. would not operate. In
such an eventuality, the judgment is manifestly contrary to
the audi alteram partem rule of natural justice. The power of
recall is different from the power of altering/reviewing the
judgment. However, the party seeking recall/alteration has
to establish that it was not at fault.”

Further, learned HCGP has produced the Notification
No.G.S.R. 38(E) dated 16.01.2015 issued by the Ministry of
Finance and pointed out that under the aforesaid
Notification issued in exercise of the powers conferred by
section 52A of the NDPS Act, the power of disposal of
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seized items including the conveyance has been assigned
to the Drug Disposal Committee. This Court while
considering the similar application filed by the owner of the
seized vehicle claiming interim custody thereof under
section 451 read with 457 of Cr.P.C., in Criminal Petition
No0.4792 of 2020 dated 24.11.2020, considering the judgment
of the Madhya Pradesh High Court in MANOJ KUMAR
PANDEY vs. STATE OF M.P., [(2019) SCC OnLine MP 2315]
and Sri.SANKAR DAS vs. THE STATE OF TRIPURA
(Criminal Petition No0.9/2018) as well as the Division Bench
decision of the Kerala High Court in SHA JAHAN vs.
INSPECTOR OF EXCISE & Others, (2019) 4 KLJ 407 and
SMART LOGISTICS vs. STATE OF KERALA [(2020) 5 KL
298], has held that,

“Magistrate / Special Court conducting a trial over a offence
under the provisions of the NDPS Act would not have the
power to receive any application and / or release any item
seized under the NDPS Act. As a corollary, the said
application would have to be filed before the DDC which
shall consider the said application in accordance with law
and principles of natural justice at the earliest point of
time.”

The copy of the order passed by this Court in Criminal
Petition N0.4792 of 2020 dated 24.11.2020 is also produced
by learned HCGP.

5. Insofar as the first contention urged by learned counsel
for revision petitioner regarding power of this Court to
recall or review the final order passed by this Court in the
light of the bar contained under section 362 of Cr.P.C. is
concerned, | do not propose to discuss this issue as | am
not inclined to recall the order passed by me on 12.11.2020.

6. However, insofar as the law laid down by the co-ordinate
Bench of this Court in ZUBAIDA vs. STATE OF
INTELLIGENCE OFFICER, NARCOTICS CONTROL BUREAU
(NCB), Bangalore (Criminal Petition No0.4792 of 2020 dated
24.11.2020) holding that the Magistrate / Special Court has
no power to receive any application and / or release any
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item seized under the NDPS Act and it is only Drug
Disposal Committee (DDC) constituted under the
Notification issued by the Central Government has the
power to order seized properties to the interim custody of
the claimant is concerned, | am in respectful disagreement
with the said view and would find it proper to place the
matter before Hon’ble the Chief Justice, to refer the issue
for consideration of the Larger Bench.

7. As per the provisions of the NDPS Act, a conveyance
could be seized by the competent officer under section 42
of the NDPS Act only when he has reason to believe that it
is liable for seizure or freezing or forfeiture under Chapter
VA of the NDPS Act when any narcotic drug or psychotropic
substance or controlled substance in respect of which an
offence punishable under this Act has been committed or
any document or other article which may furnish evidence
of the commission of such offence, is kept or concealed in
any building, conveyance or enclosed place.

8. Under Section 43 of the NDPS Act, any officer of any of
the departments mentioned in section 42 could seize
conveyance from public places subject to compliance of
the requirements specified therein.

9. Section 52(3) of the NDPS Act provides that “every
person arrested and article seized under sub-section (2) of
section 41, section 42, section 43 or section 44 shall be
forwarded without unnecessary delay to-

(a) the officer-in-charge of the nearest police station, or

(b) the officer empowered under section 53.”

By the amended Section 52A of the NDPS Act, the Central
Government has been empowered to specify such narcotic
drugs, psychotropic substances, controlled substances or
conveyance, which shall, as soon as may be after their
seizure, be disposed of by such officer and in such manner
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as that Government may, from time to time, determine after
following the procedure specified in Section 52A.

The procedure specified in sub-section(2) of Section 52A of
the NDPS Act makes it evident that soon after the seizure,
an inventory of the contraband substances and the
conveyance shall be prepared and an application shall be
made to the Magistrate for the purpose of -

(a) certifying the correctness of the inventory so prepared;
or

(b) taking, in the presence of such Magistrate, photographs
of such drugs, substances or conveyances and certifying
such photographs as true; or

(c) allowing to draw representative samples of such drugs
or substances, in the presence of such Magistrate and
certifying the correctness of any list of samples so drawn.

Sub-section(3) further states that when an application
under sub-section(2) is made, the Magistrate shall, as soon
as may be, allow the application.

This provision, therefore, makes it clear that the section is
intended to facilitate the Court to treat the inventory,
photographs of the contraband substances, the
conveyances and the list of samples certified by the
Magistrate as primary evidence. This provision cannot be
construed as conferring power on the Drug Disposal
Commiittee to dispose of every item seized by the
competent officers/authorities. The directions issued by the
Apex Court in Union of India vs. Mohanlal and another,
(2016) 3 SCC 379, pertain to the disposal of seized drugs
lying in the Police Malkhana and other places used for
storage. Para 31.2 of this judgment directs the Central
Government and the State Government to take steps to set
up storage facilities for the exclusive storage of seized
narcotic drugs and psychotropic and controlled substances
and conveyance. These directions in my view cannot be
construed as transferring the custody of the seized items to
the DDC as held by the Co-ordinate Bench.
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10. The circumstances when a conveyance is liable for
confiscation is dealt in section 60(3) of the NDPS Act, which
reads as under:-

“Any animal or conveyance used in carrying any narcotic
drug or psychotropic substance or controlled substance, or
any article liable to confiscation under sub-section (1) or
sub-section (2) shall be liable to confiscation, unless the
owner of the animal or conveyance proves that it was so
used without the knowledge or connivance of the owner
himself, his agent, if any, and the person-in-charge of the
animal or conveyance and that each of them had taken all
reasonable precautions against such use.”

This provision therefore makes it clear that a conveyance
becomes liable for confiscation only on proof of the fact
that it was “used in carrying” any narcotic drug or
psychotropic substance or controlled substance.

11. A reading of section 63 of the NDPS Act would indicate
that the jurisdiction to decide the question as to whether
the seized conveyance was “used in carrying” any
contraband is vested only with the Magistrate or the Court.
This is evident from the reading of section 63 of the NDPS
Act which states as under:-

63. Procedure in making confiscations.-

(1) In the trial of offences under this Act, whether the
accused is convicted or acquitted or discharged, the court
shall decide whether any article or thing seized under this
Act is liable to confiscation under section 60 or section 61
or section 62 and, if it decides that the article is so liable, it
may order confiscation accordingly.

(2) Where any article or thing seized under this Act appears
to be liable to confiscation under section 60 or section 61 or
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section 62, but the person who committed the offence in
connection therewith is not known or cannot be found, the
court may inquire into and decide such liability, and may
order confiscation accordingly:

Provided that no order of confiscation of an article or thing
shall be made until the expiry of one month from the date of
seizure, or without hearing any person who may claim any
right thereto and the evidence, if any, which he produces in
respect of his claim:

Provided further that if any such article or thing, other than
a narcotic drug, psychotropic substance, controlled
substance, the opium poppy, coca plant or cannabis plant
is liable to speedy and natural decay, or if the court is of
opinion that its sale would be for the benefit of its owner, it
may at any time direct it to be sold; and the provisions of
this sub-section shall, as nearly as may be practicable,
apply to the net proceeds of the sale.”

12. From the above provision, it is clear that unless an
opportunity is afforded to the owner of the animal or
conveyance to prove that the seized vehicle was used for
carrying any contraband substance, without his knowledge
or connivance and that he had taken all reasonable
precautions against such use, the seized vehicle cannot be
confiscated. The Drug Disposal Committee constituted
under the Notification issued by the Central Government or
the State Government under section 52A of the NDPS Act is
not invested with the power to adjudicate the claim of
owner of the animal or the vehicle. Even though under the
Notification, the Drug Disposal Committee is empowered to
make an order for disposal of the seized item, but it has no
power to release the seized vehicle to the custody to the
person entitled thereto. If such power is acknowledged with
the Drug Disposal Committee, it would render Sections 60
and 63 of the NDPS Act redundant and nugatory. That apart,
the notification issued under Section 52A of the NDPS Act
cannot take away the jurisdiction of the Magistrate or the
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Special Court to decide the question as to the entitlement of
the claimant for the interim custody of the seized vehicle.

13. Clause (2) of para 4 of the Notification issued by the
Central Government, in my view, runs counter to Sections
60 and 63 of the NDPS Act. These questions, therefore,
require to be considered by the Larger Bench.

14. Having regard to the above provisions, | am of the view
that the Drug Disposal Committee has no independent
power to entertain any application for release of the seized
vehicle to the interim custody nor has it been entrusted
with the jurisdiction to adjudicate the claim of the owner for
release of the vehicle either under Section 52A of the NDPS
Act or under the Notification issued by the Central
Government. In my view, the power of disposal conferred
on the Drug Disposal Committee is subject to the order
passed by the Magistrate under Section 52A or under
sections 60(3) and 63 of the NDPS Act. These questions
may have to be decided by the Larger Bench.

Office is therefore directed to place the papers for
consideration of Hon’ble the Chief Justice.

1.LA.N0.1/2020 is dismissed.

Close Print

karnatakajudiciary.kar.nic.in/websitenew/casedetails/case_details.php 8/8



IN THE HIGH COURT OF KARNATAKA AT BENGALURU
DATED THIS THE 177" DAY OF MAY, 2022
PRESENT
THE HON'BLE Mr. JUSTICE B. VEERAPPA
AND
THE HON'BLE Mr. JUSTICE S. RACHAIAH

CRIMINAL PETITION No.3571/2021
C/W
CRIMINAL PETITION No.25/2021,
CRIMINAL PETITION N0.2296/2021,
CRIMINAL PETITION No0.3627/2021,
CRIMINAL PETITION No0.9778/2021,
CRIMINAL REVISION PETITION No0.623/2020,
CRIMINAL REVISION PETITION No.824/2021
AND
CRIMINAL REVISION PETITION No.858/2021

IN CRL.P M0o.3571/2021
BETWEEN:

RATHNAMMA,

W/O KEMPAIAH,

AGED ABOUT 45 YEARS,
R/O HATTINAGARA,



VIDYANAGARA,
SHIVAMOGGA - 577 201.

(BY SRI K.V. SATISHCHANDRA, ADVOCATE FOR
SRI GOPAL K. B., ADVOCATE)

AND:

STATE REPRESENTED BY PSI,
CHANNAGIRI POLICE STATION,
DAVANAGERE - 577 213,
STATE PUBLIC PROSECUTOR,
HIGH COURT OF KARNATAKA,
BENGALURU - 560 001.

(BY SRI V.S. HEGDE, SPP-IT A/W
SMT. K.P. YASHODA, HCGP)

k kK >k >k

...PETITIONER

...RESPONDENT

THIS CRIMINAL PETITICN IS FILED UNDER SECTION 482 OF CODE
OF CRIMINAL PROCEDURE PRAYING TO QUASH THE ORDER PASSED BY
THE PRINCIPA!. DISTRICT AND SESSIONS JUDGE AND SPL.JUDGE (NDPS)
AT DAVANAGERE IM SPL.CASE (NDPS) NO.7/2020 DATED 09.03.2021
AND LCIRECT THE RESPONDENT POLICE (STATE REP. BY PSI,
CHANNAGIRI P.S) TO RELEASE THE VEHICLE REGISTRATION BEARING
NG.KA-51-P-1822 IN PF.NO.141/2020, DATED 10.09.2020 AND ALLOW

THIS PETITIGN, IN THE INTEREST OF JUSTICE.

IN CRL.P No.25/2021

BETWEEN:

THIPPESWAMY,

S/G BASAPPA,

AGED ABOUT 38 YEARS,

R/O CHIRATAGUNDU VILLAGE,
KUDLIGI TALUK,

BELLARY DISTRICT-583135.



R/ C OWNER OF HERO SPLENDOR,
MOTORCYCLE BEARING NO.KA/34/ TEMP/2019/20050,
ENGINE NO.HA10AGKHHE9299,
CHASSIS NO.MBLHAWO082KHH63217.
...PETITIONER

(BY SRI R. B. DESHPANDE, ADVOCATE)
AND:

THE STATE OF KARNATAKA
BY EXCISE INSPECTOR, MOLAKAI.MURU RANGE,
HIRIYUR SUB DIVISION,
CHITRADURGA DISTRICT-577535.
[REPRESENTED BY STATE PUBLIC PROSECUTGCR,
HIGH COURT BUILDING,
BENGALURU-56C001 ]
...RESPONDENT

(BY SRI V.S. HEGDE, SPP-1I A/W
SMT. K.P. YASHCDA, HCGP)

* ok kK

THIS TRIMINAL PETITION IS FILED UNDER SECTION 482 OF CODE
OF CRIMINAL PROCEDURE PRAYING TO SET ASIDE THE ORDER DATED
27.08.20)20 PASSEL BY THE PRINCIPAL DISTRICT AND SESSIONS JUDGE,
CHITRADURGA IN CR.NO.14/2019-20 OF EXCISE P.S., MOLAKALMURU
RANGE, HIRIYURU SUB-DIVISION IN DISMISSING THE APPLICATION
FILED U/S 457 OF CRPC FOR INTERIM CUSTODY OF VEHICLE AND ALLOW
THE SAID APPLICATION BY GRANTING INTERIM CUSTODY OF VEHICLE
NAMELY - viz, HERO SPLENDOR, MOTORCYCLE BEARING TEMPORARY
RECISTRATION NO.KA/34/TEMP/2019/20050, ENGINE
NO.HA1CAGKHHES299, CHASIS NO.MBLHAWO82KHH63217 SEIZED IN
CR.iNO.14/2019-20 OF EXCISE P.S., MOLAKALMURU RANGE, HIRIYUR
SUB-DIVISION IN ITEM NO.2/2019 IN FAVOUR OF THE PETITIONER IN
THE INTEREST OF JUSTICE.



IN CRL.P No.2296/2021

BETWEEN:

NAUFAL,

S/0 G. ISMAIL,

AGED ABOUT 30 YEARS,

R/AT 3-216/1, SULKTHAN KATTE HOUSE,
NAVOOR POST, BANTWAL TQ,

D. K. DISTRICT 575144,

...PETITIONER
(BY SRI DHANANJAY KUMAR, ADVOCATE)

AND:

UNION OF INDIA.

REP. BY I.0., NARCCTICS CONTROL BUREAU,
MHA GOVERNMENT OF INDIA,

BANGALORE ZONAL UNIT,

BANGALORE 560063, RP BY SPP,

HIGH COURT OF KARNATAKA,

BANGALORE 5600Q001.

...RESPONDENT
(BY SRI MADHUiYAR DESHPANDE, ADVOCATE)

>k %k kX

THIS CRIMINAL PETITION IS FILED UNDER SECTION 482 OF
CR.P.C PRAYING TO QUASH THE ORDER DATED 17.03.2020 PASSED IN
SPL.C.C.NC.14i3/2019 ON THE FILE OF XXXIII ADDITIONAL CITY CIVIL
AND SESSIONS JUDGE AND SPECIAL JUDGE FOR NDPS ACT CASES AT
BENGALURU REGISTERED BY THE RESPONDENT POLICE FOR THE
OFFENCES PUNISHABLE UNDER SECTIONS 8(c) READ WITH 20(b)(ii)(C),
21(b), 22(c), 27(a), 27(b), 28, 29 OF N.D.P.S. ACT 1985.



IN CRL.P No.3627/2021

BETWEEN:

I RIZWAN PASHA,
S/0O ADIL PASHA,
AGED 35 YEARS,
R/AT NO.4, 3P CROSS,
JIR NAGAR, GORIPALYA,
BANGALORE - 560 018.
...PETITIONER

(BY SRI MALLANAGOUDA H., ADVOCATE)
AND

THE STATE REPRESENTED BY,
J. P. NAGAR PGLICE STATION,
REP. BY SPP HIGH COURT,
BANGALORE - 560 0C1.
...RESPONDENT

(BY SRI V.S, HEGDE SPpP-IT A/W

SMT. K.P. YASHCDA, HCGP)
Kok Kok K

THIS CRIMINAL PETITION IS FILED UNDER SECTION 482 OF CODE
OF CRIMINAL PROCEDURE PRAYING TO QUASH THE ORDER DATED
23.04.2021 IN CRIME No.13/2021 ON THE FILE OF THE HONBLE XXXIII
ADDL. CITY CIVIL & SESSIONS JUDGE AND SPECIAL JUDGE FOR NDPS,
CASES AT BENGAILURU (CCH-33) WHICH IS PRODUCED AT ANNEXURE-A
AND TO GRANT INTERIM CUSTODY OF THE VEHICLE BEARING NO.KA-27-
MB-1234 MADE OF BMW X5 IN WHITE COLOUR TO THIS PETITIONER.

IN CRL.P No0.9778/2021
ETWEEN:

SRI KRISHNA G.,
S/0 SRI GANGAPPA,



AGED ABOUT 60 YEARS,

R/AT 205, 5™ CROSS, BHUVANESHWARINAGARA,
BSK 3P STAGE, HOSKEREHALLI,

BENGALURU - 560 070

REPRESENTED BY HIS GPA HOLDER

SRI PUNITH KUMAR
S/0 SRI SRINIVASA
AGED ABOUT 25 YEARS
R/AT 158, 8™ CROSS,
PRAGATHIPURA,
BANASHANKARI 5™ STAGE,
BANGALORE - 560 070.
...PETITIONER

(BY SRI SANDESH J. CHOUTA SENIOR COUNSEL FOR
SRI SUNIL KUMAR S., ADVOCATE)

AND:

STATE OF KARNATAKA,
BY KUMARASWAMY LAYOUT P.S.,
REP. BY STATE PUBLIC PROSECUTOR,
HIGH COURT OF KARNATAKA,
HIGH COURT COMPLEX,
BENGALURU - 560 009.
...RESPONDENT
(3Y SRI V.5. HEGDE, SPP-II A/W
SMT. K.P. YASHODAM, HCGP)

>k %k kX

THIS CRIMINAL PETITION IS FILED UNDER SECTION 482 OF CR.PC
PRAYING TO SET ASIDE THE ORDER DATED 05.05.2021 PASSED BY THE
HONBLz XXXIII ADDL.CITY CIVIL AND SESSIONS JUDGE AND SPL.JUDGE
FCR ~ NDPS CASES AT BENGALURU 1IN CR.NO.257/2020 OF
KUMARASWAMY LAYOUT P.S., AND CONSEQUENTLY ALLOW THE
APPLICATION FILED UNDER SECTIONS 451 AND 457 OF CODE OF
CRIMINAL PROCEDURE AND PLEASED TO DIRECT THE COMPLAINANT
POLICE TO RELEASE THE VEHICLE BEARING NO.KAO5 MX 6864 (VITARA



BREZZA MC VDI BS4) FOR INTERIM CUSTODY FOR THE
PETITIONER/CLAIMANT IN THE ENDS OF JUSTICE.

IN CRL.RP.N0.623/2020
BETWEEN:

ZOOMCAR INDIA PVT LTD
ENZYME BUSINESS CENTRE
NO. 4, DOMLUR SERVICE ROAD
15T STAGE, DOMLUR
BENGALURU - 560071.
REPRESENTED BY ITS EMPLOYEE AND SPA HOLDER
SRI GOPINATH D.,
...PETITIONER

(BY SRI SAGAR G NAHAR, ADVOCATE)
AND:

STATE OF KARNATAKA
REP. BY KCRAMANGALA P. S.,
NO. 8/A, 20" MAIN ROAL;,
6" BLOCK, KORAMANGALA,
BENGA:.URY - 560095.
...RESPONDENT

(BY SKI V.S. HEGDPE SPP-II A/W
SMT. K.P. YASHODA, HCGP)

THIS CRL.RP. IS FILED UNDER SECTION 397 R/W 401 OF CR.P.C
FRAYING TO SET ASIDE THE IMPUGNED ORDER DATED 14.01.2020 ON
THE FILE OF THE XXIII ADDITIONAL CITY CIVIL AND SESSIONS JUDGE
AND EPL.JUDGE (NDPS) BENGALURU CITY IN SPL.C.NO.1442/2019 AND
CONSEQUENTLY ALLOW THE APPLICATION UNDER SECTIONS 451 AND
457 OF THE CODE OF CRIMINAL PROCEDURE, 1973.



IN CRL.RP.N0.824/2021

BETWEEN:

SRI KUNCHALA JAYACHANDRA,
S/0 KUNACHALA ESTHERAIAH
AGED ABOUT 27 YEARS

R/AT SIDDAPURA VILLAGE
ATHMAKUR MANDAL

KURNOOL TALUK, KURNOOL
ANDHRA PRADESH 518422.

(BY SRI MASKOOR HASHMI M.D., ADVOCATE)
AND:

STATE OF KARNATAKA,

REP. BY ANUGOMDAMAHALLI P. S.,
BY STATE PUBLIC. PROCSECUTOR,
HIGH COURT BUILDIMG,
BENGALURU - 560001.

(BY SRi V.S. HEGDE SPP-II A/W
SMT. K.P. YASHODA, KCGP)

>k >k >k k >k

...PETITIONER

...RESPONDENT

THIS CRL.RP 1S FILED UNDER SECTION 397 R/W 401 OF CR.P.C
PRAYING TQ SEY ASIDE THE IMPUGNED ORDER DATED 27.01.2021 IN
[.LA. UNDER SECTION 451 R/W 457 OF CR.P.C IN CR.NO.75/2020 ON THE
FILE OF XAXIII ADDITIONAL CITY CIVIL AND SESSIONS JUDGE AND
SPECIAL JUDGE FOR NDPS CASES, BENGALURU BY ALLOWING THIS

CRL.RP.



IN CRL.RP.N0.858/2021
BETWEEN:

SRI. PRASIDH SHETTY,
S/0. SRI. PRABHAKAR SHETTY,
AGED ABOUT 26 YEARS,
R/AT NO.6/1, SRI RAMANA,
8™ A MAIN ROAD, 4™ CROSS,
NEAR FOOD WORLD,
SADASHIVANAGAR,
BANGALORE NORTH,
BANGALORE-560 080.
...PETITIONER

(BY SRI P.P. HEGDE, SENIOR COUNSE!L. FOR
SMT. RAJESHWARI M., ADYOCZATE)

AND:

STATE OF KARNATAKA
BY KG NAGARA POLICE STATION,
INVESTIGATED BY CCB (ANW SQUAD)
REPRESENTED BY STAT: PUBIIC PROSECUTOR,
HIGH COURT BUILDING,
BANGAi{_ORE-560 GO01.
....RESPONDENT

(BY SRI V.S. HEGDE SPP-IT A/W
SMT. K.P. YASHODA, HCGP)

%k k&
THIS CRL.RP IS FILED UNDER SECTION 397 R/W 401 OF CR.PC

PRAYING TO ALLOW THIS PETITION BY SETTING ASIDE THE ORDER
DATED 08.07.2021 PASSED BY THE XXXIII ADDITIONAL CITY CIVIL AND
SESSICN JUDGE AND SPL.JUDGE FOR NDPS CASE, BENGALURU IN
CR.NO.91/2020 AND BE PLEASED TO RELEASE THE CAR BEARING
REGISTRATION NO.KA53MF 0799 IN PF.NO.97/2020.
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THESE CRIMINAL PETITIONS HAVING BEEN HEARD AND RESERVED
FOR ORDERS, COMING ON FOR PRONOUCEMENT OCF QORPER ON
REFERENCE THIS DAY, B.VEERAPPA J., MADE THE FOLLOWING:

ORDER ON REFERENCE

I. Brief facts cof the casa

Criminal Revision Petition N0.623/2020 is arising out of the
order passed by the trial Court dated 14.1.2020 rejecting the
application filed by the petitioner under Section 451 r/w Section
457 of the Code of Criminal Procedure for release of the vehicle
belonging to him, which was seized for the offence punishable
under the provisions cf Sectiorr 20(b) of the Narcotic Drugs and
Psychotropic Substances Act, 1985 (NDPS Act’ for short). The
learned Singie Judge of this Court by the order dated 12.11.2020,
nas allowed tine Criminal Revision Petition and set aside the order
dated 14.1.2020 and directed the trial Court to release the seized
vehicle to the interim custody of the petitioner on obtaining

indemnity bond and two sureties and in accordance with law.
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2. Subsequently another learned Single Judge of this Court
in the case of Zubaida -vs- State of Intelligence Officer, NCB
in Criminal Petition N0.4792/2020 by the order dated 24.11.2020
has taken a different view holding that in view of the am2nded
provisions of 52A of the NDPS Act, The Magistrate cr Special Court
has no jurisdiction to consider an apglicatiori under Section 451,
452 or 457 of the Code ¢f Crimina! Procedure for granting interim
custody or otherwise of the seizea arficle to an applicant when such
seizure has beer made under the provisicns of the NDPS Act and it
is the duty of the DDC, which is the authority to grant interim
custody of the seized vehicie, in view of the dictum of the Hon'ble
Supreme Court in the case of Union of India -vs- Mohanlal and

another reported in 1201€)3 SCC 379.

3. In view of the order passed by the learned Single Judge of
this Court in Zubaida’s case (supra), the learned HCGP filed I.A.
No. 1/2029 iri Crl.RP N0.623/2020 under the provisions of Section
482 of the Code of Criminal Procedure to recall the order dated
12.11.2020, on the ground that the provisions of Section 52A of the

NDPS Act and the notification issued by the Central Government in
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January 2015 empower the Drug Disposal Committee (‘"DDC’ for
short) to dispose off seized narcotic drugs and psychotropic
substances and conveyances under the NDPS Act. The learned
Single Judge while rejecting the said applicetion for recalling, has
observed that Clause (2) of pargraph-4 ¢f the ncitification issued by
the Central Government runs counter to Secticns 60 and 63 of the
NDPS Act and further having regard to the provisions of the NDPS
Act, the DDC has no independent power to enteitain any application
for release of the scized vehicie to the interim custody nor has it
been entrusted with the jurisdiction to adjudicate the claim of the
owner for release of the vehicle either under Section 52A of the
NDPS Act or under the notification issued by the Central
Government and these questions have to be decided by the Larger

Benchi.

4. In view of the conflicting orders by two learned Judges of
this Court, the Hon’ble Chief Justice by a special order dated
13.1.2020, has referred this matter along with connected cases to

this Bench for adjudication of the reference.

5. We have heard the learned counsel for the parties.
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II. Arguments advanced by Sri Sandesh J. Chouta, learned senior
counsel for Sri Sunil, Kumar .S, learned counsel foi the petiticner

in Crl.P No.9778/2021

6. Learned senior counsel for the petitioner contendeda that
Criminal Petition No0.9778/2021 i< arising cut cof the order aated
5.5.2021 passed by the trial Court and by the impugnad order, the
trial Court relying upon the order passed by the learned Single
Judge of this Court in Zubaida’s case (supra), has rejected the
application filed undzr Section 451 r/w 457 of the Code of Criminal
Procedure for releasa of interirn custody of the vehicle to the lawful
owner and the same is erroneous and contrary to the material on
record and cannot be sustained. He would further contend that
from the date of seizure, vehicle has been in custody of the Police
and tihe vehicle is parked outside the Police Station, which is getting
hampered by heavy rain and sunlight causing huge damage and if
the zame is continued, no purpose would be served and the
applicant will suffer loss. He further contended that the trial Court
rejected the application mainly relying upon the order passed by
the learned Single Judge of this Court in Zubaida’s case (supra),

but the provisions of Section 52A of the NDPS Act or the notification
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issued by the Central Government dated 16.1.2015, has not
restricted the Court to exercise its powers under Secticn 451 and
457 of the Code of Criminal Procedure to consider the application
for interim custody of the vehicle. he would further ccriterid that
the provisions of Section 451 Cecde of Criminal Procedure deals with
order for custody and disposal of property pending trial in certain
cases. When any property 15 produced berore any Criminal Court
during an inquiry or trial, the Court may make such order as it
thinks fit for the proper custody of such property pending the
conclusion of the inquiry or trial, and, if the property is subject to
speedy and natural decay, or if it is otherwise expedient so to do,
the Court may, after recording such evidence as it thinks necessary,
order it to be sald or otherwise disposed of. Section 457 of the
Code of Criminal Procedure deals with procedure by Police upon
szizure of nronerty. Section 52A of the NDPS Act amended w.e.f.
29.5.1989 oniy deals with disposal of seized narcotic drugs and

psychotropic substances.

—_

7. The learned senior counsel for the petitioner further

brcught to the notice of the Court that by the Standing Order
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No.1/89, the Central Government considered it necessaiy and
expedient to determine the manner in which the na+cotic drugs and
psychotropic substances, as specified in the Notification Nc¢.4/89
dated 29.5.1989, which shall, as soon as may be after theair seizure,
be disposed of. Clause I of the standing orde: deals with darugs
meant for disposal; Clause II dea!s with general procedure for
sampling, storage etc.,; Clause IIT deais with receipt of drugs in
godowns and procedure; Clause 1V d=als with action to be taken by
Police and other empowered officers fcr pre-trial disposal; and
Clause V deals with constitutionn and function of Drug Disposal
Committe:e. Clause 5.6 prescribes that the Committee shall be
empowerec to order destructinn of certain seized drugs. But, it
does not deal with power of the DDC for interim custody of the

vehicia.

8.  The iearned senior Counsel for petitioner would contend
that in exercise of the powers conferred by the provisions of Section
52A of the NDPS Act, the Central Government issued the
notification dated 16" January 2015 specifying as to how the

harcotic drugs, psychotropic substances, controlled substances and
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conveyances which shall, as soon as may be after their seizure, be
disposed of, the officers who shall dispose them and the manner of
their disposal. Clasue-2 of the notification deais with items to be
disposed of; Clause-3 relates to officers who shall initiate acticn for
disposal; Clause-4 deals with manner of dispoczal; and Clause-5
relates to Drug Disposal Committee. As per Clause-6 of the
notification, the functions of the DDC shail be to - (a) meet as
frequently as possible and necessary; (b) conduct a detailed review
of seized items pencing dicposal; (c) order disposal of seized items;
and advise tne respective Investigation officers or supervisory
officers on the stepz to be initiated for expeditious disposal.
Clause-7 of the notificatiori deais with procedure to be followed by
DDC with regard to cisposal of seized items; Clause-8 deals with
power of DDC for disposal of seized items mentioned therein;
Clausze-2 relates to mode of disposal of drugs; Clause-10 relates to
intimation to Head of Department on destruction; Clause-11
relates preparation of certificate of destruction; Clause-12 relates to
details of sale to be entered in godown register; and Clause-13
relates to communication of details of disposal of narcotic drugs

atc., to Narcotics Control Bureau. Annexure 1 of the notification
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refers to Inventory of seized Narcotic drugs, psychotropic
substances, controlled substances and conveyances; Annexure 2
relates to application for disposal of seized narcetic drugs,
psychotropic substances, controlled substances and ceriveyances
under Section 52A(2) of the NDPS Act, 1985; and Anrexure 3
relates to certificate by the Magistrate under sub-section (3) of
Section 52A of the Narcotic Drugs and Psychotropic Substances Act,
1985. The notification does not empower the DDC to consider the

application for interim release of the vehicle.

9. He further contended that very reading of Section 36C of
the NDPS Act clearty depicts that the said section is applicable to
the entire NDPS Act ana nct to Chapter IV alone, thereby any
provisicn which is not specifically covered under the NDPS Act will
then be ccvered under the provisions of the Code of Criminal
Procedure.  He would contend that Chapter V relates to procedure
and Secticn 51 NDPS Act prescribes that the provisions of the Code
of Criminal Procedure shall apply, in so far as they are not
inconsistent with the provisions of the NDPS Act, to all warrants

issued and arrests, searches and seizures made under the NDPS
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Act. Section 52 of the NDPS Act deals with disposal of persons
arrested and articles seized. He would further contenc that
section 52A concerns only with the disposai and nct with the
custody of articles. It only concerns the dispcsal of articles after
drawing necessary inventories, photographs and list ¢f samples that
are duly certified by the Magistrate.  This is for the purpose of
treating the inventory, photographs & sampies as primary evidence
while trying the offences under the Act. Therefore, it is clear from
the reading of Section 52A that it dces nct cover interim custody of
any article. Since the provisions of Section 52A or any other
provision under NDPS Act does not concern interim custody, then
as per the provisicns of Sectiorn 36C of the Act, the provisions of
the Code of Criminal Procedure are made applicable and therefore
whenever any person seeks interim custody of articles, then the
same will have to be under Section 451/457 of the Code of Criminal

Procedure.

10. He further contended that whenever the Legislature has
not given any power to the Government to determine the procedure

for considering applications for interim custody of the conveyances,
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then the provisions of section 451/457 of the Code of Criminal
Procedure would prevail since it is not inconsistent with the
provisions of the NDPS Act and there is no provision in the NDPS
Act to restrict the power of the Magistrate ard Speciai court to
release a vehicle to the interirn custocy. He further craw the
attention of the Court as to how the word, 'disposal’ used in Section
52A of the NDPS Act to be <onstruad. A reading of Section 52A
would clearly disclose that the object berind the section is for
destruction or disposal. Destructicn takes place when a
Narcotic/Psychotropic substance is destroyed by incineration (by
burning) or by way cf disposal i.e, selling the same through the

tender or auction.

11. He wouid contend that the notification dated 16.1.2015
issued by the Central Government, in exercise of the powers under
Secticn 5zA of the NDPS Act, does not contain any provision that
concerins interim custody of conveyances. The notification contains
in all 13 clauses. Clauses 1 to 4 are with regard to the procedure
and power of the investigating agency with regard to disposal of

articles and clauses 5 to 12 relate to procedure and power of the
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DDC with regard to disposal/destruction of articles. Clause 13 is
the need to inform the Narcotic Control Bureau the details of
articles disposed. There are three annexures ic the nctification
which stipulate the inventory to be drawn, the application to bz filed
before the Magistrate and the certificate of destruction. The entire
object of the notification is to either dispose cr destroy the drugs.
Clause 9(1)(2)(4)(5)(a)(c)(d) concern disposal, while clause
9(5)(b)(6)(7) concern destruction. The only clause which has
relevance to conveyances i¢ clause 9(5)(e), which depicts that
seized conveyancas shali be scld off by way of tender or auction as
determined by the DDZ.  The said clause does not concern interim
custody and it only ccncerns disposal which is akin to Section 452
of the Code of Criminal Procedure. Needless to emphasize that this
sale i1z pcst trial. Tnereby, the notification dated 16.1.2015 or
saction 522 of the NDPS Act does not deal with interim custody of

articias or conveyances.

12. The learned Senior Counsel for the petitioner further
contended that in view of the provisions of Sections 36C and 52A of

the NDPS Act and the notification dated 16.1.2015 issued by the
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Central Government, it is only the provisions of the Code of
Criminal Procedure, particularly Section 451 that apply when it
comes to considering the interim custody of conveyances.  The
Legislature has intentionally not used the 'word, ‘custody’ under
section 52A of the NDPS Act, as can be seen under Sections 451
and 457 of the Code of Criminal Procadure. Therefore, it is not
desirable to afford an interpretation of including the word custody
(interim or final) into the word disposal as contemplated under
section 52A of the NDPS Act. He would further contend if the
Legislature really has intenticn of granting power to an Officer
(DDCQC), then such powar would have been explicitly conferred in the
section itself. Therefcre, the power or jurisdiction cannot be
conferred to an authority/ofricer, who is not vested with the same
by the statute. He would further contend that the Hon’ble
Suprame Court in the case of Union of India -vs- Mohan Lal
reported in (2G16)3 SCC 379, has reiterated the contents of the
notification dated 16.1.2015 and has not recognized or conferred
any power to any officer to consider interim custody of
conveyances. Paragraphs 30 and 31 of the judgment is in

conformity with the notification dated 16.1.2015 and the said
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judgment has no application for the interim custody of the

conveyances/vehicles.

13. He would further contend that Section 60 of the NDPS
Act deals with liability of illicit drugs, substances, plants, articles
and conveyances to confiscation; Section 61 deals with confiscation
of goods used for concealing illicit arugs or substainces; Section 62
deals with confiscation of saie proceeds of illicit drugs or
substances; and Sectiorr 63 relates to bprocedure in making
confiscations. The Drug Disposzal Committee came into force in
the year 1989 and admittedly, the Central Government has not
produced ary document herore the Court as to how many
applications were disposed of by the Drug Disposal Committee
relating to release of the vehicles throughout India till today.
Lastiy, learned counsel would contend that Drug Disposal
Committee has no independent power to entertain any application
for releasc of the seized vehicle to the interim custody nor has it
peen entrusted with the jurisdiction to adjudicate the claim of the
owner for release of the vehicle either under Section 52A of the

NDPS Act or under the notification issued by the Central
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Government. Therefore, he sought to answer the reference in
favour of the petitioner holding that in the cases arising cut of
NDPS Act, the Magistrate/Special Ccurt is  conferred
power/jurisdiction to consider the applicaticn for interim custcdy of
conveyances/vehicle under Section 451 r/w Section 457 of the Coce

of Criminal Procedure and not the Drug Disposal Committee.

14. In support of his arguments, leairned senior counsel for
the petitioner referred to tne foilowing iudagrients:

1. Ashok Kumar -vs- State of Bihar and others - (2001)9 SCC
718 (para 2), with regard to release of vehicle during trial, in
exercise of powers under Section 451 of the Code of Criminal

Procedure by the Magistrate.

2. Sunderbniai Ambalal Desai -vs- State of Gujarat - (2002)10
SCC 283 (paraaraphs 4,5,7,10, 15,16, 17 and 19), with
regard to nowers of the Magistrate under sections 451 and

457 of the Code of Criminal Procedure

3. Unicn o7 India -vs- Mohanlal and another - (2016)3 SCC 379,
(paras 1,2,4), wherein at para 4 discussed with regard to
szizure, storage, disposal/destruction etc., of drugs and the
said judgment not considered with regard to interim custody

of the vehicle.
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4. Order passed by the learned Single Judge of this Court in
Zubaida -vs- State of Intelligence Officer, NCB in. Crirninal
Petition No0.4792/2020 dated 24.11.2020, wherein the
learned Single Judge of this Court has nct considered the
applicability of the provisions of the Code of Criminal
Procedure, in view of the provisions cf Sectiori 36C of the
NDPS Act etc.,

5. Order passed by the learned Single Judge of this Court in
Crl.RP N0.623/2020 dated 5.1.2021, rejecting the application
for recalling holding that Magistrate/special court is the
authority to release the interim custody and not DDC and the
learned Singie Judge has disagreed with the view taken in

Zunaida’'s case.

III. Arguments advanced by Sri P.P. Hegde, learned senior

ccunsel for Smt. Rajeshwari .M, learned counsel for the

petiticner in Crl.RP 824/2021

i5. Sri P.P. Hegde learned senior counsel for the petitioner
while adopting the arguments of Sri Sandesh J. Chouta, learned
senior counsel, has contended that the provisions of Section 451 of
the Code of Criminal Procedure are applicable for the interim

custody/release of vehicle by the learned Magistrate/Special Court
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and not the Drug Disposal Committee. He would furtheir contend
that in view of the provisions of sub-section (2) of Sectiocn 52A of
the NDPS Act, an application can be filed before the Magistrate aind
under sub-section (3), the Magistrate shall consider the application
and pass appropriate orders in accordance with iaw. Therefore,
the Magistrate/Special Court is conrerred power/jurisdiction to
release the vehicle under Section 451/457 of the Code of Criminal
Procedure. He would further conterd that Section 60 of the NDPS
Act deals with liabiiity of illicit drugs, substances, plants, articles
and conveyances ta confiscation and Section 61 of the NDPS Act
deals with confiscation of goods used for concealing illicit drugs or
substances. He furthier contended that Section 457 of the Code
of Criminal Proceduie relates to procedure by Police upon seizure of
property and in view of the said provisions, the Magistrate only can
consideri thie anplication for interim custody. He further contended
that the provisions of Section 52A of the NDPS Act does not deal
with interim custody of the vehicle and it only refers to disposal of
seized narcotic drugs and psychotropic substances and therefore
eithar under the provisions of Section 52A of the NDPS Act or the

notification dated 16.1.2015 issued by the Central Government, in
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exercise of the powers under Section 52A of the NDPS Act, Drug
Disposal Committee is not empowered to release the vehicle and it
is only the Magistrate/Special Court is conferred power/iurisdiction
to consider the application for interim custody of the vehicle.
Therefore, he sought to answer the reference holding that in the
cases arising out of NDPS Act, tihe Magistrate/Special Court is
conferred power/jurisdiction *o consider the application for interim
custody of conveyances/vehicle under Section 451 r/w Section 457

of the Code of Crimisiai Procedure and not the DDC.

16. In suppoit of his contentions, learned senior counsel

relied upon the following judgments:

i) State of M.P. and others -vs- Madhukar Rao - (2008)14
SCC 624 (paras 16, 17, 18 and 22)

i) Order aated 5.1.2021 passed by the learned Single Judge
of this Court in Crl.RP N0.623/2020

IV. Arguiments advanced by Sri Maskoor Hashmi M.D.,

learned counsel for the petitioner in Crl.RP No0.824/2021

17. Sri Maskoor Hashmi, learned counsel for petitioner while

adopting the arguments of Sri Sandesh J]. Chouta, learned senior
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counsel, has contended that Section 4 of the Code of Criminal
Procedure deals with trial of offences under the IPC and other laws
and sub-section (1) prescribes that all offences under the Indian
Penal Code shall be investigated, inquired into, tried, and otherwise
dealt with according to the provisions hereinafter contained and as
per sub-section (2), all offences under any other law shall be
investigated, inquired into, tried, and otherwise dealt with according
to the same provisions, but subject fo any enactment for the time
being in force regulating the manner cr place or investigating,
inquiring into, trying or ctherwise cealing with such offences, which
includes NDPS Act. He would further contend that there is no
expression to release the ceized vehicle to the interim custody by
excluding the provisions of the Code of Criminal Procedure, in view
of the provisions of Section 36C and 51 of the NDPS Act. He would
further conteind that the Hon’ble Supreme Court in the case of
Union of India -vs- Mohanlal reported in (2016)3 SCC 379 has no
cccasion to consider the provisions of Section 60(3) and Section 63
cf the NDPS Act, thereby the said judgment has no application to
the facts and circumstances of the present reference. Therefore, he

sought to answer the reference holding that the Magistrate/Special
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Court is conferred power/jurisdiction to consider the application for
interim custody of conveyances/vehicle under Saction 451 r/w

Section 457 of the Code of Criminal Procedure and not the DEC.

18. In support of his contentions, ha reliad  upori the
judgment of High Court of Chhattisgarh in the case of Tikeshwar
Singh -vs- State of Chhatisgarh reported in 2020 SCC OnLine Chh

2473.

V. Arguments advanced by Sri Mailanagouda H, learned counsel
for tihe petitionar in Crl.P N0.3627/2021

19. Sri Maiianagouda, learned counsel while adopting the
arguments of Sri Sandesh 3. Chouta and Sri P.P. Hegde, learned
senior counsel for the peatitioner in the connected matters, has
contendad that the Hon'ble Supreme Court in the case of Union of
India -vs- Monanlal reported in (2016)3 SCC 379, has issued
guidelines under paragraph 31.2 to take appropriate steps to set up
storage facilities for the exclusive storage of seized narcotic drugs,
convevances etc., but till today the Central Government has not

issued notification in that regard. He further contended that either
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the provisions of section 52A of the NDPS Act or the notification
issued thereunder dated 16.1.2015 does nct provide any
mechanism for grant of interim custody of the vehicle and same
does not prohibit to entertain the applicaticn under sectioris 451
and 457 of the Code of Criminal Procedure for intarim custodyv of
the vehicle. Therefore, he sought to answer the reference holding
that the Magistrate/Special Court is conferred power/jurisdiction to
consider the application for interiim custody of conveyances/vehicle
under Section 451 i/w Section 457 c¢f the Code of Criminal

Procedure and not the DDC.

VI. Arguiments advanced by learned counsel for the
etitioneir/s in Crl.KP No0.623/2020, Crl.P No.3571/2021 and

Crl.P No.25/2021

Z2Q. Sri Sagar G. Nahar, learned counsel for the petitioner in
Crl.RP Nc.623/2020; Sri Gopal K.B., learned counsel for the
petitioner irn. Crl.P No0.3571/2021; and Sri Umesh for Sri R.B.
Deshpande, learned counsel for the petitioner in Crl.P No.25/2021,
whiie adopting the arguments of Sri Sandesh J. Chouta, learned

senior counsel for the petitioner in the connected matter, has
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contended that either the provisions of section 52A of the NCPS Act
or the notification issued thereunder dated 16.1 201Z does not
provide any mechanism for grant of interim custody of the vehicle
and same does not prohibit to entertein the application under
sections 451 and 457 of the Code of Crirninal Procedure for interim
custody of the vehicle. Therefore, they sought to answer the
reference holding that the Magistrate/Special Court is conferred
power/jurisdiction to consider the application for interim custody of
conveyances/vehicle under Section 451 r/w Section 457 of the Code

of Criminal Proceduras and not the DDC.

VII. Argumerits advanced by Sri Madhukar Deshpande, learned
counsel for the respondent inn Criminal Petition N0.2296/2021

21. Per contra, Sri Madhukar Deshpande, learned counsel for
responderit iri Criminal Petition N0.2296/2021 on behalf of Narcotics
Control Bureau assisted the Court on the point of reference and
contended that section 52-A of the NDPS Act came to be inserted
by Act 2 of 1989 w.e.f. 29.5.1989. In the statement of objects and
reasons of Amendment Act 2 of 1989, it is specifically mentioned

that amendment inter alia provides for pre-trial disposal. He would



31

further contend that the word, ‘conveyance’ is defined under
Section 2(viii) of the NDPS Act and it means, a conveyance cf any

description whatsoever and includes any aircraft, vehicle or vessei.

22. He would further contend that in the notificatiori dated
16.1.2015, clause-4 relates to manrier of disposa!. Sub-clause (i)
of Clause-4 prescribes that where any narcotic diug, psychotropic
substance, controlled substance or conveyance has been seized and
forwarded to the officer-in-charge of tne nearest Police Station or to
the Officer empowered urnider Section 53 of the said Act or if it is
seized by such an oificer himself, he shall prepare an inventory of
such narcotic drugs, psychotropic substances, controlled substances
or conveyancas as per Annexure 1 to the notification and apply to
any Magistrate under sub-section (2) of Section 52-A of the said Act
as per Annexure 2 to the notification within thirty days from the
date cf receipt of chemical analysis report of seized narcotic drugs,
psychotropic substances or controlled substances. The sub-clause
(ii) of Clause-4 of the notification depicts that after the Magistrate
allows the application under sub-section (3) of Section 52A of the

said Act, the Officer mentioned in sub-paragraph (1) shall preserve
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the certified inventory, photographs and samples drawn in the
presence of the Magistrate as primary evidence for the case and
submit details of the seized items to the Chairmarn of the CDC for a
decision by the Committee on the disposa!, and the aforesaid officer
shall send a copy of the details aiong with the iterns seized to the

officer-in-charge of the godown.

23. He further contendead that in terms of Section 52A of the
NDPS Act any disposal of any seized iterns would have to be done
by DDC. He further cubmits that thotigh initially there was no
provision under the NDPS Act for disposal of the seized item,
Section 52A was introduced in the year 1989 by way of amendment
which was fuither amended iin the year 2014 by including the word,
‘convevance’, therehy making applicable the said provisions to the
conveayance seized on account of any offence committed under the

NCPS Act.

24. L=arned counsel relying on the judgment of the Hon’ble
Supreme Court in the case of Union of India -vs- Mohanlal and
another [(2016)3 SCC 379] (paragraphs - 15, 20 22 27 28 29 and

30) submits that all disposal rights are vested with the DDC. He
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also relied on the judgment of Division Bench of Kerala High Court
in the case of Shajahan -vs- Inspector of Excise and cthers
reported in 2019 SCC OnLine Ker 3685, wherein Kerala High Court
relying on the judgment in the case of Mohanial stated supra,
has categorically held that in view of the said decision, the
jurisdiction of the Magistrate to consider an application under
Section 451 of Cr.PC stancs denued. Therefore, no such application
could be considered by the Magistrate or by the Special Court and
jurisdiction is vested solely ar:d exclusiveiy with the DDC. Thus, he
contended that in viaw of the amended provisions of Section 52A of
the NDPS Act znd the riotification dated 16.1.2015, DDC is
empowerec to consider the application for release of the
conveyance/vehicle  for interim  custody and not the
Magistrate/Special Court under section 451/457 of the Code of
Crirninal Procedure. Thereby, he supported the judgment of the
learn=d Single ludge of this Court in the case of Zubaida in Crl.P
N0.4792/20. Therefore, he sought to answer the reference holding
thet Drug Disposal Committee constituted under the notification
dated 16™ January 2015 issued by the Central Government under

Section 52-A of the NDPS Act, is conferred power/jurisdiction to
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consider the application for interim custody of conveyances/vehicle
and not the Magistrate/Special Court under Section 451 r/w Section

457 of the Code of Criminal Procedure.

25. In support of his contentions, learned counsel reiied unon

the following judgments:

i) Union of India and another -vs- Paras laminates (P)
Ltd., reported in (1990) 4 SCC 453 para 8;

i) Savitri -vs- Govind Singh Rawat reported in
(1985)4 SCC 237 para 8 ;

iii) Directorate of Revenue Intelligence -vs- PRK
Diamonds Pvt. Ltd. and Another reported in 2019
SCC OnLine Del. 8226 paras 32, 47 and 55; and

V) Subair S. -vs- M.S. Manoharan reported in 2020

SCC online Kerala 1994

VIII. Arguments advanced by Sri V.S. Hegde, learned SPP-II
aionyg with Smt. K.C. Yashoda, learned HCGP in Crl.P

No.3571/2021 and connected matters

26. Sri V.S. Hegde, learned SPP -II along with Smt. K.C.

Yashoda, learned HCGP contended that NDPS Act is a special
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enactment and it prevails over the Code of Criminal Procedure,
which is a general Act. In view of the amendment of Secticn 52A of
the NDPS Act, all the drugs and vehicles are included. He would
further contend that Section 2(viii) of the NDPS Act refers to

I

conveyance and it means a conveyance of ary description
whatsoever and includes any aircrait, vehicle or vessel. He would
further contend that in terms of Secticn 5ZA of the NDPS Act any
disposal of any seized items wouid have to be done by DDC. He
further contended trat though initiaily there was no provision under
the NDPS Act for disposal of the seized item, Section 52A was
introduced in the year 19389 by way of amendment which was
further amended in the year 2014 by including the word,
‘conveyance’, thereby making applicable the said provisions to the

conveyance seized on account of any offence committed under the

NDPS Act.

27. He would further contend that the dictum of the Hon’ble
Supreme Court in the case of Mohanlal stated supra (paras 27, 28
29 and 30) is silent about the interim order. He would further

contend that as per the judgment in the case of Zubaida stated
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supra, Magistrate/Special Court has no power to receive any
application under Sections 451, 452 or 457 of Cr PC and release
any item seized under the NDPS Act and the said application would
have to be filed before the DDC, which shall consider the
application. But, in Crl.RP N0.623/2020, the learred Single Judge of
this Court observed that the notification issued under Section 52A
of the NDPS Act cannot take away the jurisdiction of the Magistrate
or the Special Court to decide the question as to the entitlement of
the claimant for the interim custody of trie vehicle. The only point
to be decided in the present reference is which of the two

judgments of the iearriea sinale Judges to be followed.

28. He would further contend that the Hon’ble Supreme
Court in the case of Sarabjeet Singh Mokha -vs- District
Magistrate, Jabalpur and others reported in 2021 SCC OnLine SC 1019
(para Z1), nhas held that Article 22(5) of the Constitution mandates
that (i) the authority making the order shall “as soon as may be”
communicate the grounds on which the order has been made to the
person detained; and (ii) the detaining authority shall afford to the

person detained “the earliest opportunity of making a
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representation against the order”. Clause 5 of Article 22
incorporates a dual requirement: first of requiring the detaining
authority to communicate the grounds of detention as soon as may
be; and second, of affording to the detenu “an earliest opportunity”
of making a representation. The expression, “as soon as may be,
of the grounds of detention is intendea to inform the detenu of the
basis on which the order of detention has been made. The
expression “as soon as may be’ impoits a requirement of

immediately.

29. He wouid furtrer contend that Annexure-2 of the
notification cdated 16.1.2015 relates to application for disposal of
seized narcotic drugs, psychotropic substances, controlled
substar:ces and conveyances under Section 52A(2) of the NDPS Act.
He contendad tnat in view of the amended provisions of Section
52A cof the NDPS and the notification dated 16.1.2015, DDC is
empowered to consider the application for release of the
conveyance/vehicle for interim custody and not the Magistrate/
Speciai Court under Section 451 r/w Section 457 of the Code of

Crirninal Procedure.
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30. In support of his contentions, he relied upon the following

judgments:

i)

i)

31.

Sarabjeet Singh Mokha -vs- District Magistrate,
Jabalpur and others - 20z1 SCC OnLine SC 1019 (para
21) (para 21),

Suresh Nanda -vs- Central Bureau cf Investigation -
(2008)3 SCC €74 .. paras ©,1C, 11 anu 18

Chief Information Commissioner and another —-vs- State
of Nanipur and Another - {(2611)15 SCC 1 .. paras 40,
44,45, 46 and 47.

IX - Point for determination in the reference

In view of the aforesaid rival contentions, the only point

that would arise for our consideration in the present reference is:

"Whether the learned Magistrate/Special Court is
conferred power/jurisdiction in cases arising out
of NDPS Act to consider the application for interim
custocdy of conveyance/vehicle under Section 451

r/w 457 of the Code of Criminal Procedure?

or

Whether such powers are conferred on the Drug

Disposal Committee (DDC) constituted under the
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Notification dated 16 January 2015 issued by the
Central Government under Section 52A oi the
NDPS Act, 1985 ?"

X - Consideration

32. We have given our thoughtful consideration to the
arguments advanced by the learned Counsel for the parties and
perused the entire materiai on record including the reference made

by the Hon'ble Chief Justice carefuily.

33. The ma!n ccmeention of the iearned Counsel for the
petitioners in these petitiens iz that in view of the provisions of
Section Z6C, 51, 52, 52A, 69(2) and 63 of the NDPS Act, who is
only the learned Magistrate or the Special Court under the NDPS
Act, who has the authority to consider the application for interim
custoay of conveyance/vehicle under the provisions of Sections 451
and 457 or Cr.P.C., and there is no provision in the NDPS Act
specifying to consider the application for interim custody during the
pendency, as the trial was pending disposal of the case and it is
aisc their contention that there is no provision under the NDPS Act
to restrict the power of the learned Magistrate or Special Court to

release the vehicle for interim custody. But it is the contention of
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the respondents that in view of the provisions of Secticn 52A of the
NDPS Act which came to be inserted by Act No.2 of 1985 with =ffect
from 29.5.1989; and the statement of objects and reasons for
amendment Act 2 of 1989 and the Notification, dated 16.1.2015
issued by the Central Government, it iz only the Drug Disposal
Committee, who has to take a decision to dispose of the seized
Narcotic Drugs and Psychotropic and Controlled Substances and
Conveyances as per Annexure-1 ¢f the Notification and the learned
Magistrate or Speciai Court has no power to consider the application
for release of interirn custody of the vehicle, which aspect has been
considered by tin« Hon'bie Supreme Court in the case of Union of

India -vs- Mokanlal and Ariotrier reported in (2016) 3 SCC 379.

34. The oniy question that arises in the present petitions is

that in view cf the provisions of Section 52A of the NDPS Act and

the  Notitication  dated 16.1.2015, whether the learned

Magistiate/Special Court has the authority under the provisions of

Sections 451 and 457 of Cr.P.C., or Drug Disposal Committee to

reiease the vehicle to consider the application for interim custody of

the vehicle/conveyance. In view of the intention of amendment of
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Section 52A of the NDPS Act to finally dispose of the seized items

including _conveyances, question of filing rernresentation

or

application before the Drug Disposal Committee wouid_not arise. If

we analyse the amendment in true spirit, power given to the Drug

Disposal Committee either under the provisions of Section 52A of

the NDPS Act or issuance of Notification, dated 16" January, 2015

for disposal of items seized finally, tire power of the learned

Magistrate/Special Court to consider tke appiication for release of

the vehicle for interin1 custody would be subject to merits of the

case to be aecided by the Drug Disposal Committee and the

amendment of Section 52A of the NDPS Act or the issuance of

notification stated supra does not take away the power of the

learned Magistrete.

35. Considering the provisions of Sections 451, 452 and 475

of Cr.P.C., and Sections 36, 51, 60(3) and 63 of the NDPS Act, we

find nc distinction between the vehicles seized either under the

Scrieme of Cr.P.C., or NDPS Act. Even the NDPS Act, does not

previué a provision debarring the release of interim custody of the

vehicle. As already stated supra, the provisions of Section 451
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Cr.P.C., is not in consistent with the provisions of NDPS Act

applicable to the vehicle seized under the NDPS Act a ell.

Thereby the vehicle used for transporting the iNarcctic Drugs aind

Psychotropic Substances can also be released for interim cusiody

invoking the provisions of Section 451 of Cr.P.C.

36. The notification, dated 15.i 2015, issued under Section
52A of the NDPS Act, categceiically provides the manner in which
the drug has to be disposed or by the office in-charge, who shall
after preparation of the inventoiry of seized narcotic drugs and
psychotropic substarices, controlied substances or conveyances as
per Annexure-1 ana shail apply to the Magistrate under Section 52A
of the NDPS Act as per Clause (2) to the said notification, within 30
days from the date of receipt of chemical analysis report of seized
substances. Thereby Clause-4 of the said notification provides

manner of disposai of drugs as under:

"4. Manner of disposal.-(1) Where any narcotic
drug, psychotropic substance, controlled
substance or conveyance has been seized and
forwarded to the officer-in-charge of the nearest

police station or to the officer empowered under
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section 53 of the said Act or if it is seized by such
an officer himself, he shall prepare an iriventory
of such narcotic drugs, psychotropic substances,
controlled substances or conveyances as per
Annexure 1 to this notification and apply to any
Magistrate under sub-section (Z) of seciion 52A of
the said Act as per Arinexure 2 to this notification
within thirty days from the date of receipt of
chemical analysis report of seized narcotic drugs,

psychotropic substances or contrelled substances.

(2) Afteir the Magistrate allows the application
under sub-section (3) of section 52A of the said
Act, the officeir meritioned in sub-paragraph (1)
shall Dreserve the certified inventory,
photographis and samples drawn in the presence
of the Magistrate as primary evidence for the case
and submit details of the seized items to the
Cihairman of the Drugs Disposal Committee for a
decision by the Committee on the disposal, and
the aforesaid officer shall send a copy of the
details along with the items seized to the officer-

in-charge of the godown.

37. Initially, the Central Government by Standing Order No.1

of 1989 dated 13.6.1989 in exercise of powers conferred under the
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provisions of Section 52A of the NDPS Act specified disposal of
drugs having regard to their hazardous nature, vulnerabiiity to
theft, substitution and constraints of proper storage space. In the
very notification, apart from declaring Driigs means for Dispcsal, it
has also prescribed General Procedure for Samgoling, Storage,
Receipt of Drugs in Godowns and Procedure thereof, Actions to be
taken by Police and other Enmipowered Officers for Pre-trial disposal,
Constitution and Functions c¢f Drug Disposal Committee, etc.
Subsequently, the Central Government superseding the said
notification issued anotner nctification dated 10.5.2007 under the
provision:s of Section 5ZA of the NDPS Act partly modifying the
earlier notification stating that ‘except as respects things done or
omitted to be done before such super session the Central
Government, having regard to the hazardous nature of narcotic
arugs or psychetropic substances, their the vulnerability to theft,
substitution, and constraints of proper storage space hereby,
snecified the narcotic drugs and psychotropic substances which can,
as soori as may be after their seizure, be disposed of, the officers,

who can so dispose them of and the manner in which they can be
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disposed of. Clause-4, 4.1, 4.2, 4.3, 4.4 of the said Notirication

reads as under:

"4. Manner of disposal.-(1) Where any hnarcotic
drug, or psychotropic substances has been seized
and forwarded to the officar-in-charge of the
nearest police station or tc the officeir empowered
under section 53 of the Act or if it is seized by
such an officer hirnself, ne shall prepare an
inventory of such narcotic drugs, psychotropic
substarices, as per Annexure 1 to this notification
and apply tc any Magistrate under sub-section (2)
of section 52A of the said Act as per Annexure 2

to ttiis not:fication.

(2) After tne Megistrate allows the application
under sub-section (3) of section 52A the officer
mentioned in clause (1) above shall preserve the
certified inventory, photographs and samples
drawn in the presence of the Magistrate as
primary evidence for the case and submit details
of the Drug consignments to the Chairman of the
Drug Disposal Committee for a decision by the
Committee on the disposal. The officer shall send

a copy of the details along with the Drug



46

consignments to the officer-in-charge cf the

godown.

4.1. Drug Disposal Committee.- The Head of the
Department of each Central and State drug law
enforcement agency shall constitute one oir more
Drug Disposal Committees comprising three
Members each. Each such committee shall be
headed by an officer not below the rank of
Superintendent of Pelice, Joint Commissioner of
Customs and Ceniral Excise, Joint Director of
Directorate of Revenue Intelligence or officers of
equal lent rank. The Committee shall be directly

responsible: to the Head of the Department.

4.1.1. Functions.- The functions of the Drug

Disposal Corrimittee will be to-

(a) meet as irequently as possible and necessary;

(b) coniduct a detailed review of Drug pending

disposal;
(c) order disposal of Drug; and

(d) advise the respective investigation officers
/supervisory officers on the steps to be initiated

for expeditious disposal.
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4.1.2. Procedure to be followed by the Commiiteca
with regard to the disposal of Drugs.- (1) The
officer-in-charge of godown shall prepare a list of
all Drug consignments that have been certified
under section 52A of the Act to having become
ripe for disposal and submit it to the Crairman of
the concerned Drug Disposal Committes. After
examining the list and satisfying that the drugs
mentioned therein or fit for disposal and are no
longer required for leaal nroceedings and that the
approval of the Couri has beeri obtained for the
purpcse the members cof the respective Drug
Disposal Cornmitiee shé&ll endorse necessary
certificates to this effect. The Committee shall
thereafter physically examine and verify the
weight and other details of each of the Drug
consignments with reference to the seizure
report, report of chemical analysis and any other

documents, and record its findings in each case.

4.1.3. Power of Committee for disposal of seized
Drugs- The Committee can order disposal of Drug
consignments up to the quantity or value
indicated in the Table 1 below-



Tablel:

Disposal Committees can order disposai of drug

consignments.
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Quantities and values up to which Crug

Name of Drug Quantityv per consignment
1.Heroin 5 kg R
2. Hashish (Charas) 100 kg

3. Hashish Oil 20 kg

4. Ganja 1000 kg

5.Cocaine 2kg

6. Mandrax _|_3_000 kg

7.Poppystraw Up to 10 MT.

8.0ther driigs Up to vaiue of Rs. 5 lakhs.

Provided that it the consignments are larger in
qguanticy or higher vatue than those indicated in
the Table. i, the Drug Disposal Committee shall
send its recommendations to the Head of the
Department who can order their disposal by a
high level Drug Disposal Committee specially

constituted for this purpose.

4.2. Mode of disposal of drugs.-

(i) Opium, morphine, codeine and the baine shall
be disposed of by transferring to the Government
Opium and Alkaloid Works under the Chief

Controller of Factories.
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(ii)) In case of drugs other than the drugs
mentioned in Clause (i), the Chief Contioiler of
Factories shall be intimated by the fastest rneéans
of communication available, the detaiis of the

drug consignments that are readv for disposal.

(iii) The Chief Controlier of Facteries shall indicate
within fifteen days of the aate of receipt of the
communication, the quantities of drugs, if any,
that are required by him to suppiy as samples

under rule 67E.

(iv) Such quantities of drugs if any, as required by
the Chiel Controller of Faciories under Clause (iii)
shall be transferred to him and the remaining
quantities of drugs shall be destroyed as per the

procedure outliries in para 4.1.2.

(v) Destruction shall be by incineration in
incinerators fitted with appropriate air pollution
centroi  devices, which comply with emission
standards. Such incineration may only be done in
places where adequate facilities and security
arrangements exist. In order to ensure that such
incineration may not be a health hazard or
polluting, consent of the State Pollution Control

Board or Pollution Control Committee, as the case
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may be, should be obtained. Destruction shali be
carried out at the presence of the Membeis of the

Drug Disposal Committee.

4.3 Intimation to Head of Departmeint on
destruction.- The Disposal Committee shall
intimate the Head of the Department regarding
the programme of destruction at least fifteen days
in advance so that, in case he deems fit, he may
either himself conduct surprise checks or depute
an officer for conducting such surprise checks.
After every destruction operation, the Drug
Disposal Committee shall submit to the Head of
the Department a report giving details of

destruction.

4.4 Certificate of destruction.- A certificate of
destruction (in triplicate) containing all the
relevant data like godown entry number, gross
and net weight of the items seized, etc., shall be
prepared and signed by the Chairman and
Members of the Drug Disposal Committee as per
format at Annexure 3. The original copy shall be
pasted in the godown register after making
necessary entries to this effect, the duplicate to
be retained in the seizure case file and the

triplicate copy shall be kept by the Drug Disposal
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Committee. Details of disposal of drugs shali be

reported to the Narcotics Control Bureau in the

Monthly Master Reports."
The said provision also makes it clear that no direct zsuthority is
given to the Magistrate and the duty of the Drug Dispozal
Committee is only to dispose of any Narcotic Drugs, Psychotropic
Substances and Conveyances seized, but there is no specific
reference available for disposal of conveyance (vehicle) except to
include the word 'conveyance'. That perhaps be the reason why the
Special Court haz refused to release tne vehicle in the present

petitions whicir is impugned before the learned Single Judges.

38. On_careful reading or the notification dated 16.1.2015, it

would gppear that the Drug Disposal Committee has no other power

except to act in the mode as prescribed for disposal in Clause-

9(5)(e) which reads as under:

"le) seized conveyances shall be sold off by way of

tender or auction as determined by the Drug

Disposal Committee."
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which means, such disposal only be possible after the confiscation

proceeding is complete and without confiscation, the disposal of th

seized conveyance within the scheme of the NOCPS Act. 1985 canrint

be visualized and as such, the ancillary guestion that emerjes is

that whether the said notification, has providec a mechanism: for

disposal without confiscation in view of the prcvisions of Section 60

(1), (2) and (3) of the NDPS Act. The provision of Section 60(3) of

the said Act was introduced by the Legislature in order to ensure

protection of interect of an_innocent ownar before confiscating his

vehicle. The procadure of confiscation has been made under

Section 60(3) of the said Act which provides that in the trial of

offences under the NDFS Act, whether the accused is convicted or

acquitted or discharged, the Special Court shall decide whether any

aiticle or thing seized under this act is liable for confiscation under

Sections 60, 81 or 62 of the NDPS Act and if it decides that the

seized articles ¢r things are liable to be confiscated, it may order

confiscation accordingly. The procedure for confiscation has been

further elaborated under sub-Section (2) of Section 63 of the NDPS

Act. A substantive reading of Section 63 read with Section 60(3) of

the NDPS Act would provide that, until the trial is over, the
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confiscation proceeding cannot be initiated. A conjoint reading of

provisos of Sub-sections (1), (2) and (3) of Section 63 woul

certainly allow a prudent person to infer that irnmediate disposal

would mean the disposal after expiry of cne month and that would

apply to articles or things other tihan the_ narcotic drugs,

psychotropic substance, controlled suistancez, the opium poppy,

coca plant or cannabis plant which are liable to speedy and natural

decay. If the Court is of the opinion that, saie would be beneficial

for its owner it may any time direct it to c2 sold. In that event, the

Drug Disposal Cocmmittee shall make all arrangements for sale of

those things or articles.

39. Though the leerned Counsel for the respondents
contended that the issue under reference is no more res integra in
view of the dictum of the Hon'ble Supreme Court in the case of
Union of India -vs- Mohanlal and Another reported in (2016)3 SCC
379 decided on 28" January, 2016, on going through the
judgment, it clearly indicates that the Hon'ble Supreme Court has
nodoubt approved the procedure as contemplated in the Notification

dated 16.1.2015, but had no occasion either to deal with the
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provisions of Sections 36, 51, 60(3) and 63 of the NDPS Act or to
consider the application for release of the interim custaoay cf the
vehicle seized. Though it was held that no sooner the seizure of
any narcotic drugs and psychotropic and controlled substances and
conveyances is effected, the same shall be torwarded to the officer
in-charge of the nearest police station or to tne officer empowered
under Section 53 of the Act. The officer concerned shall then
approach the Magistrate with an apglication under Section 52-A(2)
of the Act, which shall be zllowed by the Magistrate as soon as may
be required uridei sub-section (3) of Section 52-A, for seizure and
sampling However, under the provisions of Section 52-A or
Notification dated 16.1.2015, the Legislature has not given any
power to the Lrug Disposal Committee to decide the claim of a
parson, wnn claims conveyances (vehicle) seized under the NDPS
Act for illegal transportation of any Narcotic drugs and psychotropic
and controlled substances as has been given by the Legislature to
the Special Court under Sections 60 and 63 of the NDPS Act where
a person claims for release of interim custody of the vehicle seized
under the provisions of NDPS Act, no provision is provided in the

notification to decide the claim. Thereby the provisions of Sections
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60 and 63 of the NDPS Act would prevail only on the provisions of
the notification issued by the Central Governmenrt undeir Section
52-A of the NDPS Act. The provisions of Sections 60 and 63 of the
said Act envisages that seized conveyance carinot be disposcd of
without deciding the claim of the person, wnc claims that
conveyance and the power to decide the claim of such person is
only given by the Legisiature to the Special Court. Under the
provisions of Sections 52 and 52-A of the NDPS Act, the word
'‘confiscation’' is not used because the tria! is yet to come and it is
discretion of the trial Ccurt tc confiscate or not to confiscate the
conveyance seized under the NDPS Act as per the legal provisions.
Thereby the Drug Disposal Cominittee cannot dispose of the vehicle
seized unless the claim of the person is decided by the concerned
Magistrate or Special Court and disposal of the conveyance in terms
of Ciause-2(5)(e) of the notification as already stated supra by the
Committee is only possible after confiscation proceeding is
completed and thereby, the contention raised by the learned
Counsel for the respondents with regard to dictum of the Hon'ble
Supreme Court in the case of Mohan Lal has no application to the

facts and circumstances of the present petitions.
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40. On careful perusal of the provisions of the NDPS act and

the notification dated 16.1.2015, there is no provisiori restricting

the power of the Magistrate or the Special Couit t0 release the

vehicle for interim custody during the pendency of the tria!. For the

sake of arguments assuming that, if that was the intenticn of th

Legislature while enacting the provisions of Section 52A of the

NDPS Act with effect fion» 29.5.198G, either the Act or the

Notification ought to have provided an_Appeilant Authority to the

persons, who are aggrieved by any orders passed by the Drug

Disposal Comraittee or fer rejection of the application or allowing of

the application for.release or the vehicle. Thereby, it is clear that it

is only the Court of Maaistrate or Special Court, who is authorised

to consider the application for release of interim custody of the

vehicie (convevance) and not the Drug Disposal Committee. If that

issued on 13.6.1989 introducing the provision of Section 52A of the

NDPS Act, specified the drugs for disposal having regard to

nazardcus nature, vulnerability to threat substitution and

constraints, etc., even after the lapse of 26 years of issuance of

first notification and 7 vears of the last notification dated
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16.1.2015, introducing conveyance by amendment Act Nc¢.16 of

2014 with effect from 1.12.2014 even after eight vears, th

respondents have not produced any material before this Court as to

how many applications for release of interim custody of the vehicles

have been considered and disposed cf by the Drug Disposal

Committee throughout India. Only after the order is passed by the

Hon'ble Supreme Court in the rase of Mohanlal on 28" January,

2016 and after the decision taken by tae learned Single Judges of

this Court in the cass of Zubaida, the iearned Judges of the Special

Courts have siarted rejecting the application for release of interim

custody cf the vehicle under the provisions of Sections 451 and 457

of Cr.P.C. All along, a!most ail the Courts in India were considering

the applications for interim custody under the provisions of Section

451 of Cr.P.C., for release of the vehicles except the learned Single

Judge of this Court in the case of Zubaida and the Division Bench of

Kerala High Court in the case of Shajahan reported in 2019 SCC

Online Ker. 3685 and in the case of Smart Logistics -vs- State of

ierala reported in 2020 SCC Online Ker. 3760 by the learned

Sinagle Judge holding that the Drug Disposal Committee is the

authority to consider such application for interim custody of the
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seized vehicle relying upon the dictum of the Hon'ble Supreme

Court in the case of Mohanlial.

41. In order to determine the reference referred to this
Court, it is relevant to consider the provision of Secticn 51 of the

NDPS Act, which reads as under:

"51. Provisions or the Conde nf Criminal Procedure,
1973 to apply to warrants, arrests, searches and
seizures:- The provisions of the Code of Criminal
Procedure, 1973 (2 of 1974, shall apply, in so far
as they are not inconsistent with the provisions of
this Act, o all warrants issued and arrests,
searches and seizuires made under this Act.”

42. On careful pnerusal of the said provision it clearly
indicates that seizures of any article or things, the provisions of the
Code of Criminal Procedure shall apply , if they are not inconsistent
with the provisions of the NDPS Act. As already stated supra, on
thorough perusal of the various provisions of the NDPS Act, we find
there is no specific provisions debarring the release of the vehicle

ceized under the Act for interim custody. When the provisions of

Section 451 of Cr.P.C., is found not inconsistent with any specific
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provisions of the NDPS Act, the same will have to be applied as

mandated under Section 51 of the said Act.

43. The Hon'ble Supreme Court in the case ¢f Surnderbhai
Ambalal Desai -vs- State of Gujarath reported in (20602) 10 SCC
283 where a vehicle used for committing rape and murder was
being released in exercise of powers under Section 451 Cr.P.C,,
holding that it is of no use to keep such seized vehicles at the police
stations for a long period. It is for the Magistrate to pass
appropriate orders immediately by taking appropriate bond and
guarantee as well a3 security Tor return of the said vehicles, if
required zt any point of time, which can be done pending hearing of
applications for return of such vehicles and at paragraphs-19 and

20, it has been heid as under:

"i19. For articles such as seized liquor also,
prompt action should be taken in disposing of it
after preparing necessary panchnama. If sample
IS required to be taken, sample may be kept
properly after sending it to the Chemical Analyser,
if required. But in no case, large quantity of liquor
should be stored at the police station. No purpose

is served by such storing.
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20. Similarly for the narcotic drugs also, for its
identification, procedure under Section 451 CrPC
should be followed of recording evidence and
disposal. Its identity could be on the basis of
evidence recorded by the Magistrate. Samples
also should be sent immediately to the Chemical
Analyser so that subsequently, a contention may
not be raised that the article which was seized

was not the same."
44, The provisions oi Sectiori 36(c) of the NDPS Act was
inserted by Act No.2 of 1989 with effect from 29.5.1989 which
reads as under:

"Secticn 36A. Qffences iriable by Special Courts.

[36A. Offences triable by Special Courts.-- (1)
Notwitnstanding anything contained in the Code
of Criminal Procedure, 1973 (2 of 1974),

(a) »xxxx

{b) xxxxx

(c) the Special Court may exercise, in relation to
the person forwarded to it under clause (b), the
same power which a Magistrate having

jurisdiction to try a case may exercise under
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section 167 of the Code of Criminal Procedure,
1973 (2 of 1974), in relation to an accused nersch
in such case who has been forwardad tc him

under that section;
(d) xxxx"

On the same under the same Act, nrovisions of Section 52A of the

NDPS Act came to be inserted.

45. On careful perusai of the said provision makes it clear
that the provisioins of the Coae of Criminal Procedure shall apply to
the proceedings before the Special Court, who shall be deemed to
be a Court of Seszions and the person conducting a prosecution
before a Specia!l Court, shail be deemed to be a Public Prosecutor.

'Save as otherwise provided in this Act'.

46.  Further the provisions of Sections 60(3) and 63 of the
NDPS Act are relevant to determine the issue involved in the

present petitions which read as follows:

" 60(3) "Liability of illicit drugs, substance, plants,

articles and conveyance to confiscation:
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(3) Any animal or convevance used in
carrying any naicotic drug or
psychotropic substance (or controlled siihstance)
or any article liabie to confiscation under
sub-section (1) or sub section (2) shall be liable
to confiscation t:inless the owrier of the animal or
conveyance of the owner himself, his agent, if
any, and the persan in charge of the animal or
cecnveyance and that eacn of them had taken all

reasonable precautions against such use.

6.3. Procadure in making confiscations.—

(1) In the triai of offences under this Act, whether
the accused is convicted or acquitted or
discharged, the court shall decide whether any
article or thing seized under this Act is liable to
contiscation under section 60 or section 61 or
saction 62 and, if it decides that the article is so

liable, it may order confiscation accordingly.

(2) Where any article or thing seized under this
Act appears to be liable to confiscation under

section 60 or section 61 or section 62, but the
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person who committed the offence in conneccion
therewith is not known or cannot be found, tne
court may inquire into and decide such iiability,
and may order confiscation accordingly: Frovided
that no order of confiscation cf an article or thing
shall be made until the expiry of one mionth from
the date of seizure, or without fiearing any person
who may claim any vrigfit thereto and the
evidence, if any, which he produces in respect of
his claim: Provided further that ii ary such article
or thing, other than a narcotic urug, psychotropic
substance, 1[controlled substance,] the opium
poppy, coca plant or cannabis plant is liable to
speecy and natural decay, or if the court is of
opiriion thiat its sale would be for the benefit of its
owner, it miay al any time direct it to be sold; and
the provisions of this sub-section shall, as nearly
ds may be practicable, apply to the net proceeds

of the sale.”
On careful reading of the said Sections, it makes it clear that a
conveyance (vehicle) seized under the NDPS Act shall be liable to
confiscation only when the owner of the conveyance, who was given

an opportunity by the Court could not prove that the conveyance

was used without his knowledge or connivance. The Court will have
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to decide whether a vehicle seized under the NDPS Act is liable to
confiscation only on conclusion of the trial. The trial Court cr the
Special Court has to take an independent decision on the quastion
of confiscation irrespective of the convictiocn or acguittal of
discharge recorded by it. But, at any rete, the trial Court/Special
Court is not supposed to pass any crder of confiscation before the
expiry of one month from the date of seizure or without affording
an opportunity to the claimant. Thereby tne Special Court has to
take a decision s to whether a vehicle is liable to confiscation only
on conclusion of the triei. A vehicle seized under the NDPS Act
cannot be kept idie to the disadvantage of everyone concerned, till

the order of confiscation is passed on conclusion of trial.

47. In the peculiar facts and circumstances of the present

case, we are of the considered opinion, that we have no hesitation

in holding that_there is no provision under the NDPS Act debarring

release of the vehicle for interim custody. The provisions of

Section 451 of Cr.P.C., as already stated supra, is found not

inconsistent with the provisions of the NDPS Act and is applicable to

the vehicle seized under the NDPS Act as well. Thereby, the law




65

laid down by the Hon'ble Supreme Court in Sunderbhai Ambalal

Desai's case stated supra will apply to the vehicles seized under th

NDPS Act as well. Any contrary view taken by the Ccourts of law

would be against the interest of the owner of the vehicles, the

public at large and the State.

48. By virtue of Section 36-C of the NDPS Act, "Save as

otherwise provided in this Act”, the vrovisions of the Cr.P.C. have

been made applicabie to the Special Court constituted under the

provisions of the NDPS Act by Arnendment Act No.2 of 1989 with

effect from 29.5.19&9. "Save as otherwise provided in the Act",

employed in Section 26-C of the NDPS Act, is indicative of/reflection

of the word "excepticn" intended to exclude some provisions of the

Cr.P.C_ like Sectionn 360 Cr.P.C. etc., which have been expressively

excluded by the NDPS Act by Sections 32A and 33 of the NDPS Act.

As such, the abcve stated phrase has qualified the operation of the

Cr.P.C. in the proceedings before the Special Court to the extent

provided in the NDPS Act. Once the Code of Criminal Procedure has

been imiade applicable, the provisions of the Cr.P.C. contained in

Sections 451 and 457 of the Cr.P.C. would automatically be
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attracted. As such, with effect from 29.5.1989, the Cr.P.C. as a

whole, subject to the exception craved out as noticed herein-above,

v

has been made applicable to the proceeding befoie the Snecial

Court (NDPS) and therefore, application under Sectioris 451 and

457 of the Cr.P.C. for interim custody of the vehicle seized in

commission of offence punishable under the NDPS Act would be

maintainable and the Special Judae (NDPS) is empowered to

consider the application under Section 451/457 of the Cr.P.C. on

merit.

49. At this stage, it is relevant to consider the dictum of the
Hon'ble Supierme Court with regard to Principles of Statutory
Interpretatior: by Justice G.P. Singh, in the case of Rajasthan State
Road Transport Corooration -vs- Mohar Singh reported in (2008) 5

SCC 542 wnerein at paragraph-21, it is held as under:

"21. We may in this behalf profitably notice the
following excerpts from Principles of Statutory
Interpretation (11th Edn.) by Justice G.P. Singh:

"It is a principle by no means to be whittled
down’ and has been referred to as a

‘fundamental rule’. As a necessary corollary of
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this rule provisions excluding jurisdiction of civil
courts and provisions conferring jurisdiction cn
authorities and tribunals other than civii courts
are strictly construed. - The existerice of
jurisdiction in civil courts to decide questions of
civil nature being the general rule and exclusion
being an exception, the burden of proof to show
that jurisdiction is excluaged in any perticular
case is on the marty raising such a contention.
The rule that the exciusior: of jurisdiction of civil
court is not to be readiiy inferred is based on the
theory that civii courts are courts of general
jurisdiction and the people have a right, unless
expressly or impliedly uebarred to insist for free
access to tire couits of general jurisdiction of the
State. Indeed, the principle is not limited to civil
courts alone, but applies to all courts of general
durisdiction including criminal courts. The rule as
stated above relating to strict construction of
provisions excluding jurisdiction of courts of
general jurisdiction was recently expressly

approved by the Supreme Court.”

50. Since the provisions of the Code of Criminal Procedure
including Section 451/457 have been expressly made applicable by

virtue of Sections 36-C and 51 of the NDPS Act to the proceedings
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before the Special Court and there is no express bar contained in
the NDPS Act for grant of interim custody as contained in Section
52C of the Indian Forest Act, 1927, therefore, merely on the ground
that the vehicle is liable to confiscation under Section €0 cf the
NDPS Act, it cannot be held that once the venicle is seized for
commission of offence under the NDPS Act, interim custody cannot
be granted, as jurisdiction ¢f criminai court has to be construed

strictly unless expressly excluded.

51. The very jurdgment of the Hon'ble Supreme Court in the
case of Union of India -vs- Mohanlal and Another stated supra
relied upon by tire learnad Counsel for the respondents, at

paragraphs-29 and 31 it is held as under:

"Z9. There are two other aspects that need to be
notea at this stage. The first is that Notification
dated 16-1-2015 does not in terms supersede
Standing Order No. 1 of 1989 insofar as the said
standing order also prescribes the procedure to be
followed for disposal of narcotic drugs and
psychotropic and controlled substances and
conveyances. Specific overriding of the earlier

standing order would have avoided a certain
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amount of confusion which is evident on acccurit
of simultaneous presence of Standing Order No. 1
of 1989 and Notification dated 16-1-2015. For
instance in Para 1 of Stending QOrder No. 1 of
1989 only certain narcotic drugs @and psychotrepic
substances enumerated therein could be disposed
of while Notification dated 16-1-2015 provides for
disposal of all narcotic driugs and psychotropic and
controlled substances and conveyances. Again in
terms of Standing Order No. 1 of 1989 the
procedure fcr making - of application was
marginaliy aifferent frcm the one stipulated in
Notification dated 16-1-2015 not only insofar as
the proceciure related tv the officers who could
make the application is concerned but also in
relation to the procedure that the DDC would
follow wktile directing disposal. In both the
Notificaticns are prescribed the limits up to which
the disposal could be directed. In case of excess
quantity the disposal under Standing Order No. 1
of 1989 had to be done in the presence of the
head of the department whereas according to
Notification of 2015 in the event of excess
quantity or value the disposal has to be by a high-
level Drug Disposal Committee to be constituted

by the head of the department. Again while
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Standing Order No. 1 of 1989 specifically required
the approval of the Court for disposal, Notificaticn
dated 16-1-2015 does not stipulate such approvai
as a specific condition. Be that as it may, to the
extent the subsequent notification prescribes &
different procedure, we - treat the eariier
Notification/Standing Order No. 1 of 1989 to have

been superseded.

31. To sum up we direct as under:

31.1. Nc sooner the seizure of any narcotic drugs
arid psychotropic and contiolled substances and
conveyarices is effected, the same shall be
forwarced to the officer in charge of the nearest
police station or to the officer empowered under
Section 52 of thie Act. The officer concerned shall
then apnroach the Magistrate with an application
undar Section 52-A(2) of the Act, which shall be
alinwed by the Magistrate as soon as may be
required under sub-section (3) of Section 52-A, as
dizcussed by us in the body of this judgment
under the heading "seizure and sampling”. The
sampling shall be done under the supervision of
the Magistrate as discussed in Paras 15 to 19 of

this order.
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31.2. The Central Government and its agencies
and so also the State Governments shail within
six months from today take appropriate steps to
set up storage facilities for the exclusive storage
of seized narcotic drugs and psychotropic and
controlled substances and conveyarces duly
equipped with vaults and douple-iocking system
to prevent theft, pilferage or replacement of the
seized drugs. Th= Central Government and the
State Governments shall also desigrnate an officer
each for their respective storage facility and
provide for other steps, rneasures as stipulated in
Staending Order Neo. i of 1989 to ensure proper
security acainst theft, piirerage or replacement of

the seized drugs.

31.3. The Central Government and the State
Goverriments shall be free to set up a storage
facility for each district in the States and
depenaing upon the extent of seizure and store
reguired, one storage facility for more than one

dizcricts.

31.4. Disposal of the seized drugs currently lying
in the Police Malkhanas and other places used for
storage shall be carried out by the DDCs

concerned in terms of the directions issued by us
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in the body of this judgment under the heading

7 on

“disposal of drugs”.

The Hon'ble Supreme Court in its finding has held that both the
notifications of the year 1989 and 2007 prescribe limits up te which
could be directed. In case of excess quaritity, the disposal under
Standing Order No.1 of 1989 had tc be dene in the presence of the
Head of the Department, whereas according to Notification of 2015,
in the event of excass quentity or value the disposal has to be by a
High Level Drug Dispesal Committee to be constituted by the Head
of the Department. Again whiie Standing Order No.1 of 1989
specifically requirea the approval of the Court for disposal.
Notification, dated 1¢.1.2015 does not stipulate such approval as a
specific condition. Be tha: as it may, to the extent the subsequent
notification prescribes a different procedure, and accordingly, the
Hon'ble Supreme Court held that the earlier Notification/Standing
Order No.1 of 1989 have to be superseded. In order to avoid any
cornfusion arising out of the continued presence of two notifications
on the same subject it was made clear that disposal of narcotic

arugs and psychotropic and controlled substances and conveyances
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shall be carried out in the manner prescribed, till such time the
Government prescribed a different procedure for the sarne.
Admittedly, in the present case, the respondents iiave not produced
any procedure prescribed by the Central Gevernment as directed by

the Hon'ble Supreme Court.

52. Further the Hon'hle Supreme Ceourt in tiie said Mohanlal's
case held that in cases in which the proceedings are still pending
before the Courts at the levei ¢f Trial Court, Appellate Court or
before the Supreme Court. In sucn cases, the Heads of the
Department concerned shai!l ensure that appropriate applications
are moved by the officers competent to do so under Notification
dated 16-1-2015 bertore the Drug Disposal Committees concerned
and steps for disposal of such narcotic drugs and psychotropic and
continlled substances and conveyances taken without any further
loss of time. Accordingly, directed that no sooner the seizure of
any narcotic drugs and psychotropic and controlled substances and
conveyances is effected, the same shall be forwarded to the officer
in chaige of the nearest police station or to the officer empowered

under Section 53 of the Act. The officer concerned shall then
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approach the Magistrate with an application under Section 52-A(2)
of the Act, which shall be allowed by the Magistrate as scon as may

be required under sub-section (3) of Section 52-A cf the NDPS Act.

53. On analyzing the provisions of NDPS Act. particularly the

amended provisions of Section 52-A of the NDPS Act and the

Notification dated 16.1.2Q15, it makes it clear tiiat earlier in _the

Act, there was no provision regarding the pre-trial disposal of the

seized narcotic drugs and psycrigotropic suibstances. The storage of

seized narcotic dirugs and psychotronic substances up to the final

conclusion of the trial of the cases created many problems and

thereby, Section 52-A of the NDPS Act, 1985 empowered the

Central Government to prescribe by a notification the procedure to

be followed for seizure, storage and disposal of the drugs and

psychotiopic  substances. So to counter the problems like

vuinerapility to theft, substitution, constraints of proper storage

space and other relevant problems, the Central Government in

exercise of that power has issued the said notification, which

prescrives the procedure of pre-trial disposal and destruction of

seized narcotic _drugs, psychotropic substances and conveyance.
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But the Legislature has not given any power to Drug Disposal

Committee to decide the claim of a person, who claims convevanc

(vehicle seized) under the NDPS Act for illegal transportaticn of any

Narcotic drugs and psychotropic and control'ed substarices &s has

been given by the Legislature to the Specia! Ccurt under Sectioris

60 and 63 of the NDPS Act, where a person claims for release of

interim custody of the venhicie seized under the provisions of NDPS

Act, no provision is provided in the notificaticn to decide the interim

claim. Thereby the provisior:is of Sections 50 and 63 of the NDPS

Act would prevail only ori_ the provisions of the notification issued by

the Central Government under Section 52-A of the NDPS Act. The

provisions of Sections 60 and 63 of the said Act envisages that

seized conveyvarice carinot be disposed of without deciding the claim

of the person, who claims that conveyance and the power to decide

Magistrate or Snecial Court. Under the provisions of Sections 52

and 52A of the NDPS Act, the word 'confiscation' is not used

because the trial is yet to come and it is discretion of the trial Court

to confiscate or not to confiscate the conveyance seized under the

NDPS Act as per the legal provisions.
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54. It is also relevant to consider the provisioris of Section

4(2) of the Code of Criminal Procedure which is as under:

"4. Trial of offences undei the Indian Penai Code
and other laws:

(1) xxxx

(2) All offences under any other law shall be
investigated, inquired info, triea, &nd otherwise
dealt with according to the sanie provisions, but
subject fo anv enactment for the time being in
force regulating the rmanner or place of
investigating, inquiring into, trying or otherwise

deaiing with such offences.”

55. 1In view of the above, there is no expression to release
the interim custody of the vehicle or exclude the provisions of the
Code of Civii Procedure in view of the Section 36-C of the NDPS Act.
It is also relevant to consider, at this stage, that either in the
Notification dated 16.1.2015 or the amended provisions of Section
52-A of the NDPS Act, no mechanism is provided for consideration

of application for grant of interim custody of the vehicle.
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56. The entire object of the Notification is to either disnose
or destroy the drugs. Clause 9(1), (2), (4), (5)(a){c)(d) cf the
Notification concerns with Disposal, while CTlause 9(5)(b), (6), (7}
concerns with Destruction. The only ciause which has relevance to
conveyances is Clause 9(5)(e) which aepicts that seized
conveyances shall be sold off by way of tender or auction as
determined by the Drug Dispesal Zommitiee. The said Clause does
not concern to interim custody and it only concerns with Disposal
which is akin to Sactien 422z of the Cr.P.C. Needless to emphasize
that this sale is post-trial. Theresby the Notification, dated
16.01.2015 cr the Provisions of Section 52A of the NDPS Act does
not deal with the interim custody of the seized Articles or
Conveyances. The Legislature has intentionally not used the word
"Custody" under Section 52A of the NDPS Act, as can be seen under
Secticns 451 and 457 of the Code of Criminal Procedure.
Therefore, the power or jurisdiction cannot be conferred to
authcerity/officer including the Drug Disposal Committee, who is not

vested with the same by the Statute. The power under the
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Notification issued cannot go beyond the statutory provisions of

Section 52A of the NDPS Act.

57. The Full Bench of the High Cou:t of Calcuite in the case
of Teru Majhi -vs- State of West Bengai reported in Laws (Cal)
2014-439 while considering the Provisions of Saction 36 of the
NDPS Act of the provisions of Section 432 of Cr.P.C. at paragraphs

8,9, 82, 83,87, 95 to 97 held as under:-

8. The vuestion of law set out in the reference,

is, namely:

Is a Special Court under Section 36 of
the NDPS Act (deemed Sessions Court)
competent to entertain the pre-arrest
Bail Petition under Section 438 of
Cr.P.C.?

9. Brother Debangshu Basak, J. in his Judgment
opined that a Special Court constituted under
Section 36 of the NDPS Act, 1985 is competent to
entertain a pre-arrest Bail Petition under Section
438, Cr.P.C. I fully subscribe to such view and
concur with his conclusion. At the same time, in

the light of our unanimous opinion, in our answer
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to the reference, it is also required to be clarified
that such jurisdiction of the designated Jjudge t;
exercise power under Section 438, Cr.P.C.
relating to offences punishable under the NDPS
Act is exclusive and was never vested with the

Sessions Judge.

82. Section 36-C of the MDPS Act, 1985 provided
that the previsions of the Code of Criminal
Procedure, 1973 including the provisions as to
bails and bonds wou!d apply to the proceedings
before a Special Court save otherwise provided in
the NDPS Act, 1985. For the purpose of the
pravisions of the Code of Criminal Procedure,
1973, which were made applicable under Section
36-C, the Speciel Court was deemed to be a Court
of Sessicn and the person conducting a
prosecution beffore a Special Court was deemed to

be & Public Prosecutor.

83. The entirety of Section 36-C and its
interpretation were viewed from various angles by
the appearing parties. The views of the Petitioners
and the Amicus Curiae were the same on the

interpretation of Section 36-C and such
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interpretation varied from the one propounded on
behalf of the State by the Public Prosecutor.

87. Much revolved around the interpretation of
Section 36-C of the NDPS Act, 1¢85. Sri Jeyagram
Educational Trust (supra) required us to find out
whether the words used in Sectien 26-C of the
NDPS Act, 1985 were clear and unambiguous or
not. Section 36-C of the NDPS Act, 1985 was as
follows:
"36-C. Application cf Coce to proceedings
before a S5pecial Court.— Save as otherwise
provided in this Act, the provisions of the
Coae of Criminail Procedure, 1973 (2 of
1574) (including the provisions as to bail
and bonds) shall apply to the proceedings
before a Special Court and for the purposes
of the said provisions, the Special Court
shall be deemed to be a Court of Session
and the person conducting a prosecution
before a Special Court, shall be deemed to
be a Public Prosecutor. For the purpose of
argument let us keep aside the words “"Save
as otherwise provided in this Act." used in
Section 36-C for a moment. The moment

those words were absent from Section 36-
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C, it allowed the entirety of the Code of
Criminal Procedure, 1973 to apply to 2
proceeding under the NDPS Act, 1985.
These provisions of the Code oi Crirninal
Procedure, 1973 obviously entailed withiri
its fold Section 438. I absence of the
words “"Save as otherwise provided in this
Act” a Special Court then hed the
jurisdiction  to exercise powers under
Section 438 o the Code of Criminal
Procedure, i1973. For a better
understariding, &fter deleting the words
"Save as otherwise provided in this Act”

from Section 36-C it read as follows:

“36-C. Application of Code to proceedings
before a Special Court.— the provisions of
the Coce of Criminal procedure, 1973 (2 of
1974) (including the provisions as to bail
aind bonds) shall apply to the proceedings
before a Special Court and for the purposes
of the said provisions, the Special Court
shall be deemed to be a Court of Session
and the person conducting a prosecution
before a Special Court, shall be deemed to

be a Public Prosecutor. If Section 36-C was
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aforesaid, there was no debate that powers
under Section 438 of the Code of Criminal
Procedure, 1973 was available to a Speciai
Court. We were nct permitted to either
delete considered or add the words fioni
the statute. We were to corisider the
section as it stcoa in the statute book. The
Section opened with the woirds "Save as

otherwize provided ir: this Act.”

Now came the question of interpreting
"Seve as otherwise provided in this Act..”
used in Section 36-C. On a plain reading the
words “"Save as ctherwise provided in this
Acl. ” used in Section 36-C would mean that
the NDPS Act, 1985 was required to provide
specific exclusions of the Code of Criminal
Precedure, 1973 expressly, for a provision
of the Code of Criminal Procedure, 1973 to
be inapplicable, in a proceeding under the
NDPS Act, 1985. The provisions of the Code
of Criminal Procedure, 1973 were not
barred from their Application to a
proceeding under the NDPS Act, 1985.
Sections 32-A, 33, 36-A, 37, 51 & 52-A(4)
of the NDPS Act, 1985 made either the
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provisions of the Code of Crimingl
Procedure, 1973 inapplicabie or
incorporated into the NDPS Act, 1935 with
modifications. “"Save as otherwise provided
in this Act” was required to be read in sucli
perspective. Those woids did not take away
the jurisdiction of the Speciai Court
constituted under the NDPS Act, 1985 to

exercise powers of Section 438 of the Code.

95. There was unanimity at the bar as to the
availability of Section 438 of trie Code of Criminal
Procedure, 1973 ¢o an accused under the NDPS
Act, 1985.

96. The =ame logic as that of Pijush Kanti
Dey (supra) would apply in the case of the NDPS
Act, 1985. NDPS Act, 1985 was a special
enactment. It was an enactment which
consolidated and amended the law relating to the
Naicctic Drugs and Psychotropic Substances in
Inaia. It provided for speedy trial. It provided for
the control and regulation of operations relating
to Narcotic Drugs and Psychotropic Substances.
The NDPS Act, 1985 provided for the forfeiture of

property derived from, or used in, illicit traffic in
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Narcotic Drugs and Psychotropic Substances. The
NDPS Act, 1985 made provisions to be in tune
with the International Convention on Farcotic
Drugs and Psychotropic Substances that India
were party to. On consideratior of the various
provisions of the NDPS Act, 1985 it could be
safely said that the NDFS Act, 1985 was a self-
contained Code. It conferred special jurisdiction
and powers to the Special Court constituted under
the NDPS Act, 1985 with regard to trial of
offences comrmitted undei sucir Act. The NDPS
Act, 1985 required trial of offences under such Act
punishable with impriscnment for three years and
above to be tried by Special Court constituted
under stch Act. The provisions of the Code of
Criminal Procedure, 1973 save and except those
provisions wtiich were expressly excluded were
applicabie to a proceeding before the NDPS Act,
1985. The powers of Section 438 of the Code of
Criminei Procedure, 1973 to be unavailable to a
Special Court constituted under the NDPS Act,
1985 was required to be taken away expressly by
the NDPS Act, 1985 itself. Such was not the
position. Section 36-C of the NDPS Act, 1985
empowered the Special Court constituted under

the NDPS Act, 1985 to exercise powers under
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Section 438 of the Code of Criminal Procedure,
1973. These provisions of the Code of Criminal
Procedure, 1973 were not taken away exprescly
or otherwise by the NDPS Act, 1985.

Answer

97. We would, therefore, answer the Raference
by stating that a Special Court constituted under
Section 36 of the NDPS Act, 1985 was competent
to entertain a pre-arrest beail Petition under
Section 438 cof the Code orf Criminal Procedure,
1973.

58. In the judgments reiiea upon by the learned Counsel for
the respondents in the case of Shajahan -vs- Inspector of Excise
and Others reported in 2019 SCC OnLine Kerala 3685 (DB)
(paragiapti-3) and Union of India -vs- Mohanlal and Another
reported in (2016)3 SCC 379, there was no occasion to consider
the apgplication for release of the interim custody of the vehicle
(conveyance) and in that view of the matter, the said judgment
irelied upon by the learned Counsel for the respondents to the effect

that Diug Disposal Committee has power and not the Magistrate or
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the Special Court under the NDPS Act, have no application to the

facts and circumstances of the present petitions.

XI Conclusion
59. For the reasons stated above, we answer the Reference

as under:

i) The Magistrate or the Special Court is conferred
with the power/jurisdiction tc consider the
application  for interim  custody of the
conveyance/vehicie under the provisions of
Sections 451 &nd 457 of the Code of Criminal
Procedure in cases erising out of the provisions of

NDPS Act; and

i\

i) The Drug Disposal Committee constituted under the
Notification dated 16.1.2015 issued by the Central
Gavernment under the provisions of Section 52A of
the NDPS Act has no authority to consider the
application for release of interim custody of the

conveyance/vehicle;
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60. Place the matters before the learned Single ludge having
roster to dispose of the same on merits and in accordance with iaw
in the light of the decision on the reference made by this Court

stated supra with prior approval from the Hon’ble Chief Justice.

Sd/-
Judge

sd/-
Judge

Gss*page-1 te para-20
Nsu/-para-31 to end



